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LDITORIAL

T nis issue of Corporate Governance Journal comes to you when both the editors, Klaus Bohnke and Jagdish
Khurana, are away and the mantle has fallen upon me.

The World Council For Corporate Governance has always viewed the discipline of corporate governance in a
holistic manner. It is not only a powerful instrument for wealth creation, but also our only hope for social
transformation. It issomething to be honestly practiced and not simply put away for academic pursuit. Unfortunately
the subject has for far too long suffered because of excessive posturing by those who should actually be
practicing it. The Council believesthat the raft of corporate frauds that have continued, with unremitting regularity
despite the tightening of corporate governance regulations demonstrate that government regulation has had a
very limited effect in ensuring higher standards within the arena of governance. Corporate governance is a matter
of persona conviction and belief. Are you doing it because you want to improve things or simply because you
don't want to get caught? Many corporations today are working under the paradigm “don’t get caught” and
continue to perfect the art. This debate has especially sprung up in the context of CSR. More often the companies
are using CSR as part of their public relations programmes to improve their corporate profile. Christian Aid in a
recent report has castigated corporationsfor using CSR as applying lipstick on abulldog. Whiletheinterestin CSR
and corporate governance has increased dramatically in past few years, there is little evidence of the rhetoric of
CSR being turned into reality.

From itsvery inception the World Council For Corporate Governance has viewed stakeholder issues as endemic to
good corporate governance and long term value creation. It has always believed that corporate governance
cannot be limited to statutory compliance. In an economy driven by innovation, the boards have to be competitive
to fulfil their obligation to all stakeholders. Allied to this, within an internet economy which is powered by
knowledge, corporations cannot improve shareholder value unless they take care of stakeholder aspirations. All
thisrequires enlargement of government’sinvolvement. Security concerns have already increased the governments
role since 9/11. It is, therefore natural for corporations to demand that governments and political leadership set
higher standards in transparency, integrity, accountability, equity and social responsibility and set their own
examples in decision making processes.

Warsaccount for formidabl e destruction of human, social environmental and financial wealth. Iraqwar exposed the
scant regard of governance issues by governments. Dr. Mehra's remarks in this context focusing specially on the
Power of Apology arewell timed and apt. Curiously, Halliburton, the company whose subsidiary was criticized for
Irag contracts and which was earlier headed by Mr Cheney the US Vice-President, isalready infinancial doldrums.
Its subsidiary hasfiled for bankruptcy protection. This demonstrates that corruption does not pay in the long run.
Professor Nada K Kakabadse, in her article on “ The Modern Architects of Enlightenment — Moulding Corporate
Citizens” has drawn a fascinating parallel with Budha, while enlightening governance practitioners about the
power of four Ps - People, Planet, Profit & Posterity. The other articlesin thisissue such as Leading the Business
Unusual by Jane Fiona Cumming, by Dr Arif Khurshed, Trusted Communication for Trusted Boards by Stephen M
Ruckman, Embedding Ethics and Vaues in the Organisation’s Culture in Investment Banking by John Reynolds,
Political Institution - Building and Corporate Governance Reformsin Southeast Asiaby Khai Leong Ho are highly
topical and | hope will be found useful by the readers.

Readers must have noted the dates for the 6" International Conference on Corporate Governance, being held on
12-13 May 2005 in London. Because of the success of the previous conference, attended by 130 speakers and
delegates from 33 countries, there was a demand that the next annual event should aso be held in London. We
have though a different venue. This conference is set in one of the most picturesgque surroundings in the heart of
Central London. It will beheld at the Nuffield Hall adjacent to London Business Schoal, in Regent’sPark overlooking
its beautiful lake and majestic white swans . The welcome dinner for the delegates on 12" May will be held in
London Zoo. The theme for the event is “Making Corporate Governance Decisions that Work”. Our purposeisto
focus on the role of regulation in corporate governance. We would, therefore, suggest that the contributors to the
next issue, due in January 2005, may like to draw on this aspect of corporate governance.

| wish you all avery happy 2005.

Julian Fedosiuk
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FROM THE PRESIDENT S DESK

UNLEASHING THE POWER OF HpoLoGY

“ | am sorry” are the three most powerful words in the English language. Few people
imagine the amount of relief and happinesstheir utterance generates. Put in the mouth of
a powerful person like the British Prime Minister in the context of Iraq invasion these
have a hugely healing effect. They have the potential to bridge the civilizational divide
caused by the Iraq war. To think that a person so sensitive as Mr Blair does not reaise
the colossal misjudgement about Iraq isto insult hisintelligence. Any remaining doubts
must have been demolished by the recently published Iraq Survey Group report
commissioned by President Bush involving 1200 inspectors who scoured the whole of
Iragq under the auspices of US. According to it not only there were no WMDs in Iraq,
there was no evidence of any such programme. Saddam was at his weakest. If fighting
terrorism was the true motive of Anglo-American Alliance, it may have been better
served by making Saddam an ally as nobody could have hated Osamamore than Saddam
Hussain himself.

The British Prime Minister cannot be oblivious to the fact that every stated goa of the
war has been badly defeated. So many British lives have never been lost in a cause that
was so unworthy. The terrorist threat has never been so great. Iraq has never been so
devastated. The “liberators’ have never been so despised. Al Qaeda has never been
stronger. In fact the war has handed over the whole of middle east to Al Qaeda on a
platter. World peace has never been more threatened. Oil which wasthe main trigger for
the war has never been more scarce and costlier. Civil liberties have never been so
flagrantly trampled upon. A famous singer was whisked off stage and removed from the
hotel in Las Vegas because she praised Bush-baiter Michagl Moore. Stripping and finger
printing visitors and other paranoid security measures, have made amockery of freedom
and globalisation. It has diverted the funds and focus from developmental and
environmental agenda, put more people in poverty trap and widened the disparities
making the world even more insecure. The excessive security and military expenditure
has stunted America’'s own economic growth and locked more Americans outside the
‘American Dream’ with decaying housing, abysmal healthcare and poor education. It
has signalled the death of good governance as we know it.

The problem of not owning up to one’s mistakes and learning from them is not uniqueto
politicians. Sir Philip Watts, Shellsformer chairman and many of hisilk suffered from the
sameailment. Shell knew of theerror in reserves since 1998. Its prompt admission would
have caused no loss to anyone. There hangsthe tale of the great human tragedy. Humans
have denied themselves the only chance of self-improvement. Own the error, correct it,
prevent its re-occurrence, apologise and move on. Thus keep getting better and better
everyday. As Einstein said, “it is not the mistake that you make that causes the damage.
It isthe mistake you make of defending the first mistakethat causes the serious damage”.
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All the corporate collapses that we have been witness to during the past few years, did
not necessarily occur with an intent to defraud. These were the outcomes of simple
misjudgments which would otherwise be an integral part of afast moving economy fired
by wrenching change and radical innovation. Had these errors been owned up and
admitted as soon as they occurred, the concerned corporations and their bosses would
never have been the victims of the ignominy, humiliation and disgrace that followed.

Companies havelost many abrilliant and honest chiefs simply because they tried to hide
their mistakes. Richard Nixon, the late US president who died in disgrace is reported to
have said: ‘You can disobey all the Ten Commandments provided you make sure you
adhere to the eleventh commandment which says, “thou shalt not be found out”. The
internet economy iswicked. Theonly thingthat iscertaininitis: thou shalt be found out.
It will be a monumental loss for Britain if its Prime Minister who has done so much to
push forward the British economy, the human agenda, environmental action and third
world causes, has to follow the fate of his Spanish counterpart. There are few peoplein
the world who can match Mr Blair in communicating courage, radiating conviction and
demonstrating grit. It is nonsense to suggest that his admission of guilt in collaborating
with US to invade Irag without the sanction of United Nations will amount to political
harakiri. The example of two other great men of history - Abraham Lincoln and Mahatma
Gandhi should hearten him. Both became far more effective leaders when they publicly
owned and admitted their mistakes. Infact it isthe courage of owning their mistakes that
sets apart the true leaders from demagogues.

Mr Blair’sapology will not only raise hisown stature, it will savelivesand releaseworld
tension. It will help the global economy enormously. It will set a precedent worthy of
emulation by all corporate leaders. Markets will not lose outstanding CEOs & chairmen
simply because they used ingenious ways to hide the truth, turned honest failures into
crimina frauds, destroyed shareholder values, ruined small investors and invited jail
sentences upon themselves. As corporations begin to realise that acknowledgement of
failures are pathways to betterment, more and more people will start owning failures.
Failurewill become abadge of honour. First timein human history, human liveswill not
be wasted in desperately trying not to get caught.

People will start getting real and not act the part. They will begin to walk the talk and
become truly transparent. Transparency will restore trust. It will cement families and
build communities. Boards will recognise the value of rewarding good tries. They will
say hasta-la-vista to glossy quarterly reports and engineered balance sheets. All eyes
will beon long-term value creation. Stock marketswill no longer be regarded as casinos,
asureway to ruin. Small investorswill feel assured that time has come for them to bring
their well earned savings to the stock market and become part of the prosperity, that has
largely left them inthe cold so far.

Good thing about these three words is that it is never too late to utter them.

Mt Mebrs
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AN HRCHITECTS OF
'NMENT— MOULDING
1TE GITIZENS

Professor Nada K. Kakabadse*

This paper explores the role of the Business Schools in terms of developing future responsible
leaders who will care for the four ‘P’s of sustainability, planet, people, profit and posterity. A
case is made outlining the need for an advanced corporate governance model that integrates
the Four Ps. In so doing, the paper seeks inspiration from the ancient philosophy of Buddhism
and, in conclusion, examines the role of the Business School in the moulding of individuals to
accept the challenges of senior office in a manner that attends to the interests of a diversity of

stakeholders!

I ntroduction

Prince Siddhartha Gautam’slife
until the age of twenty-nine was
protected from hardship, visibly by
palace walls and provided with
every material luxury by his father
theKing. Hewas shidded from the
reality of the outsideworld that was
until the gods sent “four signs’ to
earth - old age, sickness, death and
contemplation. The prince was
greatly disturbed on his first trip
beyond the palace-grounds when
encountering, for the first time, an
oldman - amanriddled with disease,
and second, a corpse being carried
for cremation (three marks of
impermanence- old age, illnessand
death). Racked with doubt, he once
morewent out from the palacewhere
one of the gods appeared before
him, as a wandering holy man,
whose tranquillity persuaded the
Prince that contemplation offered
the possibility of release from the
suffering he saw at the heart of
existence. Soon after, the prince left
his palace in search of
enlightenment.

At the age of thirty-five the
Prince sat down beneath atree. He
vowed that he would not move until
he had found enlightenment. After
forty-nine days of solitary
meditation, he attained Nirvana - a
state of permanencethat liveswithin

Characteristicsof SdharthaGautam Corporate/Political

theJourney (theBuddha) Elite

Role Governing (futureKing Governing
of Shakyas)

Early Life Protected from hardship Protected from hardship
and provided with every and provided with
material luxury shareholder wealth

Critical Event Venturing beyond Corporate scandals

palace grounds

‘Four Signs' of
Awakening:

ThreeMarksof
I mpermanence

Way Forward
(apossibility of release
from thesuffering)

Old age:

IlIness:
Death

Contemplation

e Damaging value system
(posterity)-

e Poverty (people)-

e Destruction of the Planet

e Polylogue

Temptations Confusion, gaiety, pride, Profit, selfishness, greed,
lust, delight and pining lust, desire for power

ThePlaceof Bodh Gaya (Tree of Life) Developmental

Enlightenment Institutions

(e.g. Business Schools)

Transformation

Buddha (the Awakened One)

Integration of the Four
Ps (people, planet, profit,
posterity)

Outcome

Nirvana (the state of

permanence that lies within

theflux of daily life)

Global sustainability

Emer gent Philosophy

Buddhism (Awakening)

Promote Stakeholding

Table 1: Awakening Path
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the flux of daily life. The Prince thus
becamethe Buddha, “theonewhoisfully
awake” (Strong, 2001). He proposed the
“Middle Way” between asceticism and
materialism — namely Buddhism
(awakening), so that it could be practised
by laymen and not only devotees such
asmonks (Strong, 2001).

Arguably, corporate and political
ditescurrently enjoy aprivileged lifethat
paralelsinmoderntermsthat of Buddha's
early lifeof 500 yearsBC. Contemporary
homes of the elite represent modern
palaces protected from reality by high-
fences and electronic security systems,
built on shareholder wealth (futures
speculation). Collapses of large
corporations provide critical events for
elitestolook beyond their privileged life.
Like Buddha, they are presented with the
signs of awakening; the damaging value
system they are leaving the next
generation (posterity) based on greed and
poverty and the divide between the
“haves’ and “have-nots,” the increased
pace of the destruction of the Planet
(decreased bio-diversity), as well as
reflexivity. Tableoneoutlinesthepardlds
between the path to enlightenment
experience aby the Buddhawith modern
day events.

One particular institution, positioned
to provide post-graduate/post-experience
education and development, is the
Business School, an organization suitable
to examine the nature of enlightened
governance. Unfortunately, one current
view is that business schools, teaching
liberal-economics, ‘do great damage by
teaching three million studentsayear that
to be sdfish is to be efficient’ (Etzioni,
quoted in Kuttner, 1989: 16), and thus,
perpetuate the current problem. For that
very reason, it is the business schools
that need to change as they educate and
develop current and future leaders, aview
adopted by numerous scholars (De
Bettingies, 2000; Wood et a, 2002) Can
schools of management and business
recognize the auspiciousness of the
current state of affairs? By focusing on
the “four signs’ that may awaken future
“reflexivepractitioners’, namely, the state
of the human condition (poverty), the
state of the planet (pollution), the state of
business (greed) and contemplation
(reflection), such potentially influential

institutions can nurture the emergence of
constructive value systems for future
generations.

We put forward the following model
(Figure 1) as a way forward. We argue
that as a society, ways must be found for
developing reflexive practitionerscapable
of championing the “Four Ps’ the pillars
on which our society is built; people,
planet, profit and posterity. These are
‘cemented’ together through
“polylogue’, a term originating from
“dialogue’ which refersto aconversation
between two actors. However, in a
polylogue, many people are
simultaneoudly involved in a process of
sense making which could not have been
possible by speaking to each individual
actor separately. Polylogue requires
ceaseless conversations — negotiation,
compromise, mutual exploration and
inquiry - where the range of participants
encompassed arenot only thetrusted few
but, also, ‘ strange and even alien voices
(Gergen, 2000: xxiii).

The distinguishing feature between
“dialogue’ and “polylogue’ is not only
the number of individuals involved but
aso the configuration or the specificity
of the participants. Whilst dialogue
usually refers to people in a dyadic
relationship, evenif they areunknown, in
“polylogue” it is not implied that only
certain people can enter into conversation
asthe stage is set for universal voices as
well as for “one-to-many” figurative

relationships (Elias et al, 2000). The
outcomeis‘arichly-naunced sensitivity’
that enables actors to creatively
coordinatetheir worldsinworkableways
forward (Gergen, 2000: xxiii). In a
polylogue, actors experience a multitude
of instances, which are individually
patterned sequences of behaviour of
many different individuals who enact a
number of such instances themselves.

The complexity of organisations, and
the many variables which can affect and
be affected by them, suggests that it is
unlikely that an organisation could or
should be viewed in isolation. Thisis
most apparent in the ubiquitous global
operation that influences beyond national
and continental boundaries, touching all
our lives. For example, a steady
replacement of social ideals with
corporate thinking has reduced many
socio-political and environmental
guestions to economic questions (Destz,
1992).

The Neo-Classical Economic
movement, as promoted by gurus such
as Milton Friedman (1999) has taken the
world by storm.  The dream of the Neo
Classicist is a world in which pristine
liberal-economic democracy exists. Here
all individualsareequa, economicaly and
politically, with governments, small, or
neutral respecting theinterest of particular
groups and acting only to enforce
freedom. In reality, the advantages of
pristine liberal-economic democracy are

Figure 1: Governing For the Four Ps:
People, the Planet, Profit and Posterity

BUSINES

Source: Kakabadse and Kakabadse (2003)
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experienced by arelative few. People are
not equal and most individuals hold little
power. It isingtitutions, corporations and
governments that control the societiesin
whichwelive. Power isheld by “capital”
and exercised on its behalf’ (Marx, as
critiquedin Gray, 1996).

Critics argue that the neo-classicists
assume that nature and the environment
have no worth and that the utilitarianism,
enshrined within their value set, leads to
amoral behaviour where the only
legitimategod becomesprofit (Gray, 1996).
Although the world has prospered and
people are living longer, are better
educated, are on average richer than 30
years ago and are recipients of improved
living conditions as witnessed by the
global infant mortality rate dropping from
10 per cent to 5 per cent, new inequalities
and instabilities have also emerged
(UNHDP, 2000). The shift towards
globalisation has been accompanied by
ashift in the evauation of organisational
performance, with an almost fanatical bias
towards economic criteria, restricting the
range of responses available to satisfy
legitimate socia and environmental needs.
The WTO emphasis on “free trade” has
left many nations as bystanders to the
growth of global wealth.

Even in advanced economies, such
as the UK, amember of the G8 group of
nations, indicators of social well-being
suggest a deterioration since 1974.
Despite ever emerging evidence, political
attention is fixed on rates of economic
growth resulting in the phrase - the “race
to the bottom” (Douthwaite, 1996;
Tonelson, 2000). In order to attract
investment, the UK cut back its social
provision for health, education, welfare,
the environment and other prime societal
objectives, threatening the salf-renewing
capacity of the economy (Financial
Times, 2000). The effect has been that
working people in Britain now face a
longer, lesswell-paid working week with
fewer non-wage benefits, including
holidays (Financial Times, 2000).

Similarly, theincomeinequality inthe
US economy is increasing and the gap
between poor and richisnow substantial.
The bottom fifth of US households
receives less than 4.0 per cent of the
national income, whilst the top fifth take

amost ahalf of it (Miller and Cohn, 2000;
Kakabadse and Kakabadse, 2001). The
UN reportsthat economiesinthetop fifth
quintile of world wealth enjoy 82 per cent
of the expanding export trade, whil st those
in the bottom fifth have barely more than
1.0 per cent (UNDP, 1999).

Cases, such asthat of Union Carbide
in Bhopal, highlight the difficulty of
controlling global corporations when
there is an over-riding desire to reduce
costs and increase profits, even at the
expense of human safety. In the case of
Enron, executives appear to have placed
personal profit, particularly at the expense
of owners and workers, at the centre of
their seemingly fraudulent agenda

“Many of the world's largest
organizations are now higger
and more profitable than
certain nations (Ashdown,
2000). Their power infuses
the very societies in which we
live. The contention being
forwarded is that good
business practice should now
require corporate
management to think beyond
the traditional shareholder
model and, in so doing, enter
into the debate on how to
construct a stakeholder
society supported by a
governance system
responsive to diversity”
(Vennochi, 2002). Similarly, in the
WorldCom scandal, management used a
variety of “racy” and unorthodox
accounting techniques to disguise and
manipulate the real performance of the
business, such as removing operating
costs from the profit and loss account
and re-classifying these costs as capital
investment, thus demonstrating an
accounting impropriety of unprecedented

magnitude (SEC, quoted in The Week,
2002).

Many of the world’'s largest
organizations are now bigger and more
profitable than certain nations

(Ashdown, 2000). Their power infuses
the very societies in which we live. The
contention being forwarded is that good
business practice should now require
corporate management to think beyond
the traditional shareholder model and, in
so doing, enter into the debate on how to
construct a stakeholder society
supported by a governance system
responsive to diversity.

In the words of one Bilderberg Club
member, George Soros, ‘the underlying
principle of globalisation is competition’
(Doug, 1998; Soros, 2002). As
globalisation hastaken hold, competition
has increased not only between
economies but also between enterprises
and within enterprises, between teams
and individuals in the teams. The
principleof market forces, or the“invisible
hand” (Smith, 1991), has penetrated both
private and public sector organizations
alike, down to the individual player.
Despite the rhetoric of team working and
co-operation, the underlying philosophy
is competition not co-operation and
individualism not community (K akabadse
and Kakabadse, 2001). Itisho surpriseto
observe an increasing part of theworld's
population is dis-enfranchised, reacting
adversely against what is perceived as
selfishness and greed.

Role of Government in the
Increasingly Globalised World

Out of the 100 biggest economiesin
in the world, 51 are now transnational
corporations and only 49 are national
states (New Scientist, 2002). If the
influence of multinationals is left
unchallenged, they will be empowered to
circumvent individual democratic
governments and the reflexive,
autopoietic, social systems of which they
arehistorically an expression (Habermas,
1979; Teubner, 1996). Moreover, the
mobility of capital has rendered an
important segment of governments’ tax
base, footloose, leaving government with
the unpalatable option of imposing
disproportional high taxes on income
fromlabour, agricultural products, poorer
rural areas, household consumption and
tax on local property (Rodrik, 1997: 7).
Hence, globalisation is “re-scaling”
global, national and local governance
processes (Brenner, 1998), resultinginthe
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blurring of political boundaries and the
diminution of the control of national
governments in the domestic arena
(Brenner, 1998; Sethi, 2001). Both
governments of advanced economies
and multinational corporat-ions have
sought to exploit theseflawsfor their own
ends (Sethi, 2001).

Drucker (1997:162) argued that the
concept of “nation” has been eroded
through the globalisation process and the
‘global economy imposes new and more
severe restrains on government’. Rather
than government being the preserve of
the nation state, governance involves a
wide range of supranational and sub-
national institutions, actors and
processes (Stoker, 1998; Larner, 2002).
Economics-dominated public policy,
reinforced by technocratic information
and communication technology (ICT)
policies, increasingly creates smaller,
weaker, hollowed-out, out-sourced, de-
skilled public sectorswhich arevery much
under “capture” from rent-seeking
business interests and unaccountable
management consultants imposing “re-
engineering” and “down-sizing”
strategies through “template” consulting
designed, argu-ably, to capture declining
public-sector revenues as appropriate
rents(Dixon and K orac-K akabadse, 2001).
The power of the transnational
corporation has weakened the national
government’s capacity to solve problems
that are increasingly trans-national or
global - such as immigration and
environmental protection (de Bettingies,
2000). Moreover, as Handy (1998: 2)
points out, ‘neither Adam Smith nor his
successors, with a few extreme
exceptions, believethat al public activities
should be left to the market.” Market
systems ‘depend on a legal framework
and away of enforcing thelaws (Handy,
1998: 2).

Understanding cor porate social
performance - People, the Planet,
Profit and Posterity

Some 95 empirical studies, with a
variety of methodol ogical and theoretical
underpinnings, have been published
between 1972 and 2000 examining the
relationship between a corporation’s
socially-responsible behaviour and
financial performance, using 70 different

measures but predominately focusing on
accounting ones (Margolis and Walsh,
2001a; 2001b). In80 out of the 95 studies,
corporate socia performance (CSP) was
treated as an independent variable
predicting financial performance. Of
these, 53 per cent found a positive
relationship between CSP and financia
performance (Margolisand Walsh, 20013
2001b). Of the19 studiesthat treated CSP
as a dependant variable, 68 per cent
showed a positive relationship between
corporate financial performance and
socia performance (Margolisand Walsh,
2001a; 2001b).

The problem for those who try to
evaluate CSP impact stems from the
considerable difficulties that are faced
when measuring it. CSP necessitates
subjective evaluations and lacks rigorous
indicators. Thispoint isclearly made by
Professor John Stopford of London
Business School who identified that of
the 10 most important references
evaluating companies, eight were linked
to social expectation (Stopford, 2003).
Information about CSP is aso open to
impression management. For example,

“Balancing corporate
ambitions with the needs and
expectation of diverse
societies can be achieved
through more reflexive
practice, both from the
individual, from the
organizational system and,
further, from the perspectives
pursued by policy makers
(Habermas, 1979).”

Philip Morris, in 1995, spent
approximately US$75 millionon charitable
activities but also launched a US$100
million corporate-image campaign in the
same year to publicise charitable actions
(Esrock and Leichty, 1999; Levin, 1999).
At the same time, the tobacco industry,
of which Philip Morris is amember, has
systematically diversified profit
generation from devel oped to developing
countries (WHO and WB, 2000). It is
estimated that by 2030, some 70 per cent
of tobacco-related deaths will occur in
developing countries (WHO and WB,

2000), reveding the scale of corporateand
by implication government, irrespons-
ibility where transitional/global sales,
marketing and investment is concerned.
These arrangements, if continued, will
leavemillionsof citizensof somecountries
at the disposal of multinational
corporationswhichwill dictatewhere, and
the conditions under which, capital and
employment will be located and crested
(Macmillan, 2002).

Balancing corporate ambitions with
the needs and expectation of diverse
societies can be achieved through more
reflexive practice, both from the
individual, fromtheorganizational system
and, further, from the perspectives
pursued by policy makers (Habermas,
1979). Through a socially sustainable
practice of action and communication that
reproduces itself from the network of its
elements, new communications and
actions emerge which allow reflexive
practitionersto chart corporate directions
in an integrated manner (people, planet,
profit prosperity) close to the autpoetic
perspective (Teubner, 1988).

The diaectical interpretation of the
self-organization phenomenon is an
aspect of the system that is currently
ignored, reflecting an Anglo-American
bias. Breaking through these internal
feedback loops, to reverseor interrupt this
autopoiesis, can be achieved through
championed think tanks and advisory
bodies “at the periphery of the state,”
somewhere in between mass electora
politics and closed administrative
decision-making, as well as through
reflexive practitioners (Habermas, 1979).
A sdlf-organizing socia network develops
and exists through communication,
generating critical and appropriate
messages and meanings through the self-
reflexivity of individua actors (Habermas,
1979; Luhmann, 1986). The educationa
institutions of which Business Schools
are members can significantly influence
thedevel opment of thesereflexiveactors.

Architects of enlightenment

Theroleof “individua” and* commu-
nity” development processes and mod-
el sof society need to be shaped by demo-
cratic public debate (de Bettingies, 2000).
In order to overcome the current paradox
of the “poverty of affluence” (Bellah, et
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al, 1985), reinforced by dominant indi-
vidualism, the need for community and
commitment to others requires commu-
nities to dampen the individual and self-
ish pursuit of consumerism. Self-con-
trol, the delay of short-term gratification
for long-term gain, sympathy and fair-
ness should be practised not only for the
benefit of the market place (avoiding le-
gal costs) but also for the sake of our
broader society and the creation of val-
uesfor the next generation. Thepositive
gain of nurturing neighbourhoods, com-
munities and virtuous social norms
(Etzioni, 1988; Selznick, 1992) hasalong
history that requires re-discovering and
upholding.

Universities and in particular
business schools, are considered to
potentially have aconsiderableinfluence
on the journey towards individual and
community rediscovery due to their
practice of systematic consultation and
regular co operationwith institutionsand
communities outside of themselves
(Martin, 1993; Wright, 1994). These
international institutions need to be
recognised both asfacilitators of “policy
transfers’ and askey sources of pressure
on governments with the aim of
liberalising their public and private
sectors. A central theme of this paper is
that universities and business schools
have the potentia to affect the lives of
people beyond the boundaries of national
states.

Preparing for enlightenment

However, in order to realise that
broader social mission, businessschools,
training and development centres and
corporate universities must take some
responsibility for the indoctrination of
current and future practitioners for them
becoming followers of the shareholder
model of corporate governance with its
limited focus on the bottom line.
Although certain more developmentally
minded institutions try to advance new
ideas about how enterprises should
address social problems, providing
appropriate function for business
institutions, the magjority are focused on
self-interest and promote val ues focused
on profit maximization, the gaining of
market share, efficient resource use and
other competitive businessobjectives(De
Bettingies, 2000; Adler, 2002; Wood et d,
2002; Zdd, 2002).

It is unfortunate that business school
disciplines have been isolated from
humanistic thinking and promote
solutions of universalistic tendencies
based on abstracted general theory (Zald,
2002). For example, asurvey by Wood et
al (2002) of the curriculaof some102 US-
based business schools (including
Business Week'stop 50 Business Schoals)
found that corporate citizenship, namely
corporate involvement in community
economic development, has not been
thought of as a stand-alone course at any
of the surveyed schools. Moreover, they
found that because business school
curriculum was heavily oriented toward
personal and organizational self-interest
goals, the link between business
citizenship and self-interest is not clearly
articulated, thus ignoring addressing the
difficult issues of social justice, social
responsibility and citizenship (Wood at
d,2002).

Whilst the Dean of the Yale School of
Management is quoted as encouraging
large corporations to work with

“It isunfortunate that
business school disciplines
have been isolated from
humanistic thinking and
promote solutions of
universalistic tendencies
based on abstracted general
theory (Zald, 2002).”

governments around the world to
ameliorate social problems(Garten, 2001),
there is much more that the business
school can and should do in order to
develop reflective and enlightened
practitioners and provide conceptual
toolsfor the resourceful leadership of the
“Four Ps’. It is taken as axiomatic that
university education has a fundamental
role to play in developing citizens to
enhance their capability for critical
examination, particularly in seeing
themsdlvestied to all other human beings
(Nussbaum, 1997: 9-11). Nowhere more
so is such a challenge for university-
based higher and business education
located than to develop people to
effectively assess, and respond to,
competing claims, find waysto get ahead,
whilst respecting legal constraints and

ethical principles, apply talent and
energies to accomplish tasks important
to society and be competent, thoughtful
citizenswho servethe broader social good
(Wood at d, 2002). Considering that the
business enterprise, together with family
and education are primary enduring
institutions in society (Frederick, 1995),
learning and devel oping empathy and the
ability to assess and act on a sense of
justice are ‘critical attributes of an
educated citizen' (Nusshaum, 1997: 9).
Being aware of consequences and the
impact that on€'s decisions and actions
have on others, the planet and next
generation, requiresindividual reflexivity.
It is this reflexivity that needs to be
complemented by care for others, the
planet, aswell asapersonal responsibility
for individual and collective action.
Through harnessing the strength and
reflexivity, university and business based
education can assist theindividual towork
towards a vision of society each desires
to have and leave for the next generation
(Kakabadse and K akabadse, 1999).

Developing reflexivity assists the
individuals to be mindful of the
consequencesof their personal decisions,
actions as well as of these made by
corporations.  Reflexivity and
mindfulness are the platform from which
to create enduring values from which
collective action is made possible.
‘Mindfulness is the ability to appreciate
new possibilities and new ways of
thinking, to see the subtle forces, to see
the potential in people as being more
powerful than safety and control’ (Daft
and Lengel, 1998: 69). The path of “right
action” is contextually defined and
requires that people discern the nature of
things and what is their true potential
(Kakabadse and Kakabadse, 1999).
Businessschoolsin particular duetotheir
form and application, can be places of
consciousness raising by engaging in the
development ‘ of mind, hearts and souls
(Adler, 2002: 391) through curriculumthat
cals for enlightenment reflexive models
enabling students, through personal
development, to make more reflexive
choices.

In effect, business schools and
practitioners need to re-think what isthe
roleof businessin society. In aglobalised
world, the interest of society asawhole;
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community, justice, human development, ecological balance,
sustainability and values should be incorporated into the
governance of economic activity. It should not be forgotten that
“markets’ have always depended upon other ingtitutions, such
as the legd system, political systems, their dormant economic
ideologies and other socia arrangements for their efficiency.

Conclusions

relationship with each other. We argue for the advancement of
ethica vaues capable of integrating the well-being of people,
economic efficiency, care for the planet through positive
sustainable development. Whether the business school can
become a place of enlightenment for current and future leaders,
is open to some uncertainty. To do so, business schools must
look, first, within themselves to develop reflexive practitioners
who can manage business in a sustainable manner through the

integration of the“Four Ps’. After practising the integration of
the Four Ps, can a reflexive practitioner, such as a Buddha, sit
under a muchilinda tree and enjoy the bliss of newly acquired
wisdom. u

In order to promote and protect the world for the future,
business must change its damaging relationship with nature
(Marsh, 1951: 35) and business organizations their exploitative

Professor NadaK . Kakabadseis Professor in Management & Business Resear ch, Northampton Business School and Professor Andrew K akabadse, Professor of I nter national
Management Development, Deputy Director Cranfield School of Management, Cranfield and Ruth Barratt, Doctoral Researcher, Cranfield School of Management,
Cranfield, Bedfordshire
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“Given the importance of political institutions over other determinants in policy
reforms, it is clear that Southeast Asian policymakers should pay attention to
consolidating democratic structures and processes to ensure and enhance
transparency and accountability”, Says the Author

I ntroduction

“Without the institutions of
accountable governance, it is like a
computer without the proper software.
It will not run.” —Larry Diamond

This paper argues that rigorous and
effective political institutions for
formulating and enforcing codes and
regulations are indispensable to sound
corporate governance. It will be
suggested that without serious
considerations to political determinants
(such as the executive, legislature,
judiciary, local government and civil
society), corporate reforms will be half-
hearted at best. The experiences of some
of the Southeast Asian states render the
validity of this proposition exceedingly
Clear.

Although Southeast Asia’s political
landscape is in constant change, certain
aspects of it remain intact after the 1997
financial crisis and years of
development. In theregion, manipulation
and oppression of ordinary citizens still
exist, as do “divide and rule” policies
supported by money poalitics among the
political and businesselites. Such astate
of political governance where weak
administrative institutions, corrupt
regimes, dysfunctional judiciary, and
other inimical factors are preponderant
impacts negatively on enforcement of

corporate regulations, including timely
and accurate disclosure of finance and
equitable treatment of shareholders etc.
Therefore, it would be unrealistic to
believe that corporate governance
reform can succeed without acommitted

political administration for
accountability and democratic
principles.

Post-1997 crisis Southeast Asia
states have been paying much attention
to corporate governance reforms.
Indeed, the need to improve on
corporate ethics and accountability has
emerged asamgjor policy concern. The
weaknesses in the corporate sector —
poor investment structure, weak legal
and accounting systems, faulty financial
practices, questionable political
interventions — in Indonesia, Korea,
Malaysia, the Philippines and Thailand,
have been identified as significant
contributors to the sharp economic
decline. These countries have since
implemented various policy measuresto
improve the status of corporate
governance, policy transparency and
institutional accountability. Similarly,
countries relatively unscathed by the
crisis, such as Singapore and Taiwan,
were also quick to acknowledge the
importance of good corporate
governance practices and embarked on
various reform efforts of corporate
restructuring.

The responses of these two clusters
of countries reflected the general
agreement held by top policymakersthat
good corporate governanceisindeed the
key to economic recovery. Good
corporate governance is also a key
ingredient to sustained economic
growth. Intense regionalization and
globalization have continually placed
demands on the governments and
private sector to reform the corporate
sector and to adopt the best practices
so as to enable their countries to
withstand the onslaught of global
competition. The needs for corporate
reform, therefore, are both necessary and
urgent.

Giventhelack of progressin political
institution building and legal frameworks
and adopting the best practices in
corporate governance, however,
Southeast Asia's economic recovery in
thelast few yearslooksextremely fragile.
Indeed, recent corporate reforms have
not been able to cope with expectations.
Political leadership and commitment are
found to be lacking; institutions are
weak; and legislations and enforcements
too tenuous. Other areas requiring
improvements are the judicia systems,
civil service sector and the relationships
between government and non-
governmental groups. Critics have
begun asking whether the corporate
reformsin Southeast Asiaare authentic..
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Political institution building is
indeed an important prerequisite for
enforcement of good corporate
governance practices. Many observers
highlighted the issues of corruption and
transparency. Doubtlesdly, these issues
are of particular interest in corporate
governance reforms in Malaysia, the
Philippinesand Thailand. Central to the
argument is the notion that
governmental commitments to opening
up information available for the market
and anti-corruption measures in the
public and private sector are crucial
ingredients for a successful reform.
These countries, at different stages of
political and economic development, are
developing political capacities for the
sole purpose of embracing market
mechanisms and selected exercises that
would enable their political regimes to
maintain control and legitimacy.

Palitical Institutions, Corruption
and Corporate Governance
Reform

Political institution building refersto
the systematic consolidation of various
structures and processes such as the
legidlature, executive and judiciary and
enforcement and procedures in the
political system. Indeed, the impact of
political institutions on economic
behaviors and corporate outcomes
should not be underestimated. For the
Southeast Asian people, the right to
stable democracy — to self-
determination, political choice and
accountability — is a basic demand.
Elected politicians and non-elected
bureaucrats are responding slowly and
hesitantly to such demands that many
consider as basic human rights.

While political stability isapriority,
democratic consolidationisanimportant
goal for these developing states. The
Southeast Asian states might not have
lived through democratic transitions, but
the experiences of Taiwan and South
Korea seem to suggest that the
successes or failures of this particular
phrase of democratization arevery much
dependent on the commitment to
transitions. Democratization is always
an unfinished process and it istherefore
more important to perceive democracy

normatively than to conceiveit just asa
procedure and process.

In the Southeast Asian region, critics
have found poor regulation, corrupt and
dysfunctional legal systems, poor
disclosure and accounting standards
existent. In corporate governance
literature, the argument that low
corporate governance standards breed
corruption is a long-standing one. The
lack of accountability and transparency
on the part of corporate sector leads to
the increased corruptibility of public
officials has strong correlations.
Although the demand side of the
corruption equation (public officials) has
been well studied, the equally pertinent
supply side (corporate sector) of
corruption has been neglected.

The problem has accentuated in the
wake of various market-driven reforms
instituted by the Southeast Asian states.
Privatization of state-owned enterprises
has been a magjor force in making the
economy work more efficiently and
effectively. One impediment to
privatization's complete success is the
poor corporate governance structure of
the private sector. It is a situation where
one bad corporate governance structure
leads to another. Thus, it can be

“For the Southeast Asian
people, the right to stable
democracy — to sdf-
determination, political
choice and accountability —
is a basic demand.”

ultimately said that the situation has not
improved significantly. The criticism of
crony capitalism and nepotism is
prevalent in the Southeast Asian context
and was one of the major factorsthat led
tothefinancial crisisin 1997/98.

Many observers have made the
argument that bribery is a necessary
survival tool in the globalization context.
This aspect, however, has placed global
businesses in adilemma. In an intensely
competitive environment, andin countries
where anti-corruption measures are not
enforced, the inefficient multinational

corporations (MNCs) will have to bribe
their ways to survive. As a marketing
strategy, this approach may have worked
for some. The highly regarded
Transparency International published a
report in 2002, which indicated that some
MNCs are among those most likely to
resort to bribery in foreign environment
to gain competitive advantage
(Transparency International 2002).

Wu Xun (2002) reported that the
accountability of the corporate boards
to the shareholders has reduced the
incidence of bribery. The transparency
in the provision of accounting
information is aso liable to reduce the
level of corruption by increasing the
probability of the discovery of bribery
acts. The improvement in corporate
governance leads to the increase in
firm's operating performance, which
decreases their reliance on the corrupt
services.

The demand side of the equation,
however, is more problematic.
Government officials, ranging from the
top to the street-level bureaucrats, resort
to corrupt practices to offer favors,
ranging from issuing of licenses to
approval of huge sums of rescue loans
for companiesin economictrouble. Strict
anti-corruption laws and regulations do
not seem to have a serious impact on
corruption. While laws against
nepotisms, illegal practice in Malaysia,
the Philippines, Thailand, and Singapore
have existed before the financia crisis,
some of these governments uncommitted
to these legal provisions; as such, many
MNCs and citizens in these countries
found enforcement lacking. Thefinancial
crisis was a window for these
governments to tighten these measures.
Hence, we saw renewed efforts in
fighting corruption and improving
corporate governance in recent yearsin
all these countries.

Transparency, Politics and

Business

Studies have found that the quality
of public governance directly affectsthe
level and nature of private investment in
a country. As private investment
constitutes a major determinant of
economic growth, it isimportant that the
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governments address the issues of
institutional capacity so asto attract this
foreign and local private investment.
Usually the complex nature of
administrative regulation of businesscan
provide ample opportunities for
corruption and poor governance.

Studies have also found that the
corruption can act as a disincentive to
private investment. A leading survey
indicated that corruption was the
leading constraint on business activity
in developing countries.

What then is poor governance? These

would include:

e dysfunction of thejudiciary system

e government ownership as
patronage

e  administrative corruption (granting
of license etc)

e favoritism
arbitrary enforcement of business
regulation

All the above-mentioned factorswill
determine the business climate of the
country. As Southeast Asian politicians
fight to secure ascendancy in the
political hierarchy, itisunlikely that they
will advocate the adoption of democratic
principles, increased accountability and
transparency, and the promoting of
participation in the business sector.
Good corporate governance will not
emerge because political factions and
regimes have particularistic agendas and
interests. In that regard, these
environments will not be conducive to
the promotion of accountability and
transparency in the corporate sector.
Corporate business will still need to
resort to hidden process to access state
rents and support, further promoting
political patronage and money politics.
Malaysia, Thailand and the Philippines,
in particular, are unlikely to improve on
the corporate governance structure and
process unless the linkages between
politicians and business are somewhat
dismantled.

In Thailand, the Public Information
Act B.E. 2540 stipulates that all
government agencies must make all
information in their possession, except
those considered confidential private
information pertaining to national

security, readily available. One would
imagine that government enterprises are
obliged to do so, but in practice, few
government enterprises make such
information available. Two speciaistson
Thai’s corporate governance reforms
reported: “As concessions often involve
large business stakes, they are frequently
enmeshed in corruption suspicions and
accusation. Thus, failure to disclose the
details of these concession would subject
SOEs to speculation of corruption and
vested interests.” (Nikomborirak and
Cheevadittiyanon, 2003)

In Malaysia, intimate state-business
linkages are well known. The political
parties in power have direct interest in
large-scaleenterprises; this, inturn, leads
to extensive patronage-client relations.
The term “money poalitics’ has been a
distinctivefeaturein Malaysian political
economy. Gomez concluded that “inview
of UMNO's overwhelming influence
over the corporate sector, through its
hegemony over the state and its direct
and indirect control of key enterprises,
political factionalism and divisions
among the party elite will continue to
have a consequential bearing on
corporateactivities.” (Gomez, 2002: 111).

“ Sustainable economic
development is unlikely to
occur unless corruption is

brought under control.”

Given the importance of political
institutions over other determinants in
policy reforms, it is clear that Southeast
Asian policymakers should pay
attention to consolidating democratic
structures and processes to ensure and
enhance transparency and
accountability. They need toinvest more
heavily in developing the capacities for
effective governance— independent
and effective judiciaries, corruption
control and public audit agencies,
ombudsmen’s offices and central banks,
representative institutions at all levels
that can not only scrutinize executive
power but also reach out to the public
and invite their participation in the
policy-making process.

Sustainable economic devel opment
isunlikely to occur unless corruption is
brought under contral. In light of China
and India’s emerging competition,
Southeast Asian states are rapidly
losing their competitive edge. Unless
thereis some halt to the abuse of public
resources that has drained public
treasuries and squandered public hopes,
these societies will be societies of
yesterday. Southeast Asian
governments' accountability must be
improved if it is to be successful in
collecting taxes and mobhilizing public
resources for public ends. The
paternalistic and authoritarian states in
these countries must be restrained by a
rule of law, economic life must have the
security of commercial law and property
rights, and a transparent, free and open
society must exist if people are going to
risk capital to create new wealth. In
addition, thedemandsin civil society for
these ingtitutions to be responsive and
effective need to be taken seriously. The
NGOs, socia movements, and the mass
media can be more activein scrutinizing
and engaging democratic institutions.

Many analysts have noted that
proposed changes in legislation and
regulation do not address the roots of
the problems; rather, they just touch on
“symptomatic failures’. Paul Coombes,
a McKinsey & Company director and
an expert in corporate governance
observed: “The whole network needs to
be strengthened in the U.S. and
elsawhere. Thelegidativeand regulatory
changes thus far have addressed a
seriesof “symptomatic” failureswithout
specifically articulating a view of the
system as a whole and how it should
work.” (Coombes, 2002) Real reformis
more than scratching the surface — it
requires a dismantling and probable
destruction of old foundations. In order
to do so, private sector effortswill have
to be accompanied by genuine political
commitments. The Singapore'stripartite
system of governance — state, business
and labor — may be criticized for being
corporative, but in countries where
political ingtitutionsdo not seem towork
effectively with corporate sector and
labor, this model may be worth serious
consideration.
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Conclusions

In public policy implementation, it is too often said that
good intentions do not necessarily lead to the right outcomes.
While the intentions are appropriately designed and thought
through, the consequences can be desultory. Arthur W. Lewis,
who was awarded the Noble Prize for his“ pioneering research
into economic development with particular considerat-ion of
the problems of developing countries,” Argued “making aplan
is an exercise of the imagination while implementation is a
struggle with reality.” (Lewis, 1955). In short, he implies that
there is indeed a weak link between decision-making and
implementation.

Southeast Asian policymakersmay do well to remember this
dictum while managing corporate reforms. There is, however,
no room for self-righteousness or complacency in corporate
governance reforms.

With painstaking effort, the reforms are underway and the
public confidence about accountability and transparency seems
to be returning. Yet, despite these effects, more remains to be
done. Every instance of corporate excess and every case of
misbehavior in the government management will no doubt delay
and weaken the legitimacy of corporate capitalism and global
free trade. In light of thisthen, if states do not get governance
right, if they do not deliver responsive, accountable, open, and
effective government, all other investments in health and
education and other sectorsareliableto erodein bad governance
or explode amidst violence or state collapse. m

Khai Leong HO (Ph.D. Ohio State) isaresear ch fellow at the I nstitute of Southeast
Asian Studies, Singapore and a specialist on corporate governance reforms in
Southeast Asia, Singapore and Malaysia. He has taught at the Public Policy
Programme, National University of Singapore and West Virginia University, and
also avisiting fellow at the Japan Institute of International Affairs, Tokyo, Japan.
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Insurance industry is shaken by Eliot Spitzers

New York State attorney-general’s probe into ‘phantom
bidders' could threaten City brokers, write Robert Orr and Henry
Tricks in Financial Times

The commotion triggered by Eliot Spitzer’s attack on Marsh
& McLennan and the US insurance industry could have serious
implicationsin London. The opague insurance business on which
the City of London has thrived for centuries could be threat-ened
with unprecedented demands for disclosure, which some in the
industry believe could permanently alter longstanding practices.
Insurance broking can be described as a global indus-try, where
national bound-aries matter little and a group of leading
practitio-ners - mostly US-based -dominate the market.

‘Imporoper Incentives

According to Eliot Spitzer's lawsuit, Marsh made about
$800m (£440m) from “contingent commissions’ in 2003, writes
Walid el-Gabry in New York. The suit said that since the late
1990s, the insurance broker had “designated and executed a
business plan under which insurance companies have agreed to
pay Marsh more than $lbn in so-called contingency commissions
to steer them business and shield them from competition”.

In the insurance industry, a client seeking coverage will pay a
broker afee or commission for finding the best value coverage for
its needs as well as premiums to the insurance company for the
coverage itself. Often when the client is a corporation, the broker
will aso receive a contingent commission from the insurance
company based on the amount of business awarded it, the
profitability of that business and how many of its clients renew
their coverage with the sameinsurer. The suit said these agreements
for ‘“nebulous’ servicesrendered constituted improper incentives.
It added that, in pursuit of maximal profit from such commissions,
Marsh “solicit[ed] fictitious high quotesfrom insurance companies
in order to deceiveits clientsinto ‘ believing that true competition
had taken place”.

City sources yesterday sought to distance the Lon-don market
from someof theNew York State attorney-genera’s most damaging
allegations - namely the use of “phantom bidders” to inflate the
price clients paid for insurance. However, it is clear that
“contingent commissions”, also known as placement service
agreements (PSAs), which Mr Spitzer claimed stifled competition
and cheated customers, were as much afeaturein the UK insurance
industry asthey werein the US. PSAs are additional fees paid by
underwritersto bro-kers over and above the nor-mal commissions
depending on the volume and profitabil-ity of the business placed.
Many, including Mr Spitzer, say this relationship - if not disclosed
- has a built-in conflict of interest in relation to the client giving
the broker an incentive to place business with the underwriter
promising the most generous PSAs, rather than the one offering
the best quote for the client. Long a bugbear for risk managers
who purchase insurance for large corpo-rates, the practice, which
isnot illegal in the UK, is even regarded with suspicion by some
brokers. Charles Berry, chief execu-tive of London-based BPL
Global, said: “We've aways taken the view that these types of
placement service agreements just do not sit comfortably with
our role as representing the client.”

Contd. P. 23
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Jane Fiona Cumming*

Leading companies recognise the importance of sophisticated (formal and

informal) networks in the planning and delivery of appealing business solutions;

and indeed, many multi-stakeholder partnerships may have unexpected and

remarkable consequences, possessing the potential to transform the vision and

strategy of the organisation.

I ntroduction

Can you think beyond new products
and new services to entirely new
business concepts — ones that meet deep
customer needs in unconventional
ways? Can you think of unconventional
ways of recharging an existing business
concept? (Gary Hamel, Leading the
Revolution, 2000).

Companies face a complex and
changing market and operating
environment —from theimpacts of global
conflict to thetechnological leaps of the
information age; from the demographic
challenges to worldwide health and
education  provision to the
environmental impactsof climate change
and water scarcity.

Multinational corporations and
domestic business giants are
increasingly expected by government
and other elements of society to
contributeto resolving thesecritical, yet
apparently intractable, issues — a
reguirement recognised by parts of the
business community in the 60 multi-
sector partnerships announced during
the Johannesburg Summit on
Sustainable Development in 2002.

This business response is more than
the responsive protection of corporate
reputation. Leading companies
recognise the importance of
sophisticated (formal and informal)
networks in the planning and delivery

of appealing business solutions; and
indeed, many multi-stakeholder
partnerships may have unexpected and
remarkable consequences, possessing
the potentid to transform the vision and
strategy of the organisation.

In this climate of complexity,
innovative practice in relation to global
issues appears certain to become a
central driver of competitive advantage
in the coming decade.

Recent research by Article 13 in
conjunction with SERM Rating Agency

“Multinational corporations
and domestic business giants
are increasngly expected by
government and other dements
of society to contribute to
resolving these critical, yet
apparently intractable, issues’

into the innovative activities of FTSE-
350 companies has identified ten
businesses that have embarked on
initiatives which - albeit at pilot phase —
represent stages on a path to business
transformation: adirection confirmed by
the ambitious vision statements they
have conceived.

These strategic breakthroughs —
identified in the report Business
Unusual - encompass innovations in
product and service, the creation of new

routes to market through partnerships
and informal networks, and innovations
in technology and business process —
all backed-up by new strategic toolsand
measures to support forward-planning
and measure and assure progress.

The innovations identified are not
directly governance-related. However, in
each of these cases, corporate
governance proceduresarecritical tothe
generation and ongoing viability of the
innovation. Key elements include:

e Board training and development
processes that generate high levels
of awareness and understanding of
critical global issues and their
potential impact on the
organisation;

e Risk management procedures that
enable the board to identify
strategic opportunities as well as
recognize critical risks;

e Board structures that ensure
stakeholder perspectives on
company activities and
performance are integral to the
business decision-making process;

e  Forward-looking approachesto the
assurance of financial and non-
financial information, addressing
corporate capacity to handle
complex global issues;

e Disclosure and transparency
processes that facilitate more
effective relationships with
stakeholders, and hence support
organizational learning and
innovation.
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The trend towards multi-
sectoral partnerships
identified in the research
aso hints at afurther
challenge to traditional
governance procedures.
These new networks (with
shifting boundaries of
activity and responsibility)
will demand and inspire new
approaches to the control of
business risk as well as the
management of complex
accountabilities. Innovation
in corporate governance will
become an essential
component in the delivery of
sustainable business
concept innovation.

The Emerging Model
of Business Innovation

Peter Drucker’searly
contributions to the
literature on business
innovation assert that
entrepreneurship lies in the
careful analysis and
exploitation of changesto a
business and its external
environment. Forget the
“popular picture of
innovators — half pop-
psychology, half-
Hollywood” that “makes
them look like a cross
between Superman and the
Knights of the Round
Table". Instead, Drucker
suggests, “ Successful
innovators are conservative.
They have to be. They are
not ‘risk-focused’; they are
‘opportunity-focused’.” 2

In Leading The
Revolution Gary Hamel
confirmed that the basis of
business innovation liesin a
sensitivity to the radical
changes of the business
environment: that business
concept innovation is ‘a
capacity to create new
wealth-generating strategies
— strategies that are as
revolutionary as the time we
livein’.

Table 1
Global I'ssues Role (and Expectations) of Business?
Political:
Political agenda Delivery of millennium development goals
Public/private partnership
Conflict— Responsible procurement and governance

and post conflict

Social:
Poverty — Generate secure employment
inequality Provision of food, shelter, healthcare,
education and training
° Loans, micro credit
Education ° Access to mentoring, capacity building and training
Health ° Access, infrastructure for provision of health services
° Development and distribution of drugs
° Disease prevention
° Provide adequate health and safety programme
Demographics ° Family planning and education
Technological:
Technology — ° Access to technology (computers)
internet ° Use of technology / training / engagement
Ethics
Governance — Promote transparent governance
corruption, crime Abide by the laws (but unfair and unjust laws)
Reform of laws
Individual versus . Act local, think global, promote access of
community ver sus local services/products
global ° Staff involvement in the local community
° Partnership development
° Individualsworking remotely
° Restructuring of board
Environment:
Climate change . Carbon neutral
° Energy efficiency and reduction
Water scarcity e  Water recycling and reuse
Weaste / reuse / ° Reduce waste, increase re-use
and promote recycling — leadership
recycle Develop products with less materials, energy
GMOs Collect and communicate moreinformation
Implementation of precautionary principle
Crossover:
Sustainable Communicate benefits of sustainable production
production and Improve labelling and communication of
consumption information of products
(responsible Maximise efficiency of products and consider by-products
consumerism) Use components that have been produced in a socially and

environmentally responsible manner
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Table 2 — The Ten Innovators: Areas of |nnovation

Company Sector Areacof Innovation
Anglo American Mining Health and Community
BP ail Climate Change
BT Telecomms Climate Change
Centrica Energy Salesand | Community
other Consumer
Services
GlaxoSmithKline Pharmaceuticals Heslth
Kingfisher Retailer — Genera (process)
Department
Tesco Retailer —Food Community
Scottish Power Electricity Community
Unilever Food Processor Sustainable Production
Waste Recycling Environmental Waste
Group Control

It is Article 13's hypothesis that a
new model of innovation through
business concept invigoration is
emerging inthe UK. The source of these
strategies, perhaps unexpectedly, arethe
key challenges found within the social,
environmental and ethical issues that
form part of the current * corporate social
responsibility’ and ‘sustainable
development’ debates (see Table 1).

The scale of change in today’s
business environment perhaps mirrors
the transformations of the 19th Century.
Then, the Industrial Revolution was
forged by (and generated) a cadre of
socia entrepreneurs and philanthropists
- in the company-towns of Bourneville,
Port Sunlight and elsewhere — through
the construction of a new model of
business.

1 JaneFionaCummingetal, Business
Unusual, Article 13, 2004

2 Drucker P, Innovation and
Entrepreneurship, Pan Business
Management, London, 1985

Article 13's contention is that a new
model of innovation isemerging, rooted
in the major national businesses and
multinationals of the FTSE-350.
Enlightened business leaders are
recognising that business survival and
growth requires them to address the

current business-critical global issues.
In doing so, unexpected successes —
new product offers, new partnerships
and new processes - are acting as a
further driver towards this alternative
approach to innovation, iteratively
driving and drawing business to build
financial capital alongside social capital.

Observing The Innovation

Article 13's research published in
Business Unusual in February 2004
assessed the practice of forty companies
selected from over twenty sectorswithin
the FTSE-350. A quarter of the businesses
demonstrated evidence of significant
innovation and potentia transformation
regarding the business-critical world
issues, with community and health issues
the most fertile area for business
involvement and anumber of programmes
addressing climate change and
sustainable production (see Table 2).

Common aspects — relating to the
companies’ strategic positioning and
operating environment - appear amongst
the vanguard innovators. The ‘early
adopter’ companies of this new route to
transformation frequently operate in
consumer environments with supply
chains and customer bases in volatile
countries, with product and process

issues that contain significant social,
environmental and ethical risks, and
where resolution of the issues requires
high levels of collaborative problem-
solving and high levels of current
uncertainty.

Many approaches are currently
cautious; pilot studies exploring the
potential of new operating methods and
alternative approachesto market. British
Telecom, for example, decided in the
autumn of 2003 to examine the potential
of developing a wind-farm on its own
land due to the absence of aternative
‘green’ suppliers.

This proposal was designed to break
BT’ s historic methods of energy use and
reduce costs — transforming the
resourcing of the organisation - as well
as building its reputation by
demonstrating the company’s
environmental awareness and
responsibility.

Such apparently small-scale and
piece-meal initiatives can represent part
of a sustained and wide-ranging
approach to therole of innovation in the
delivery of competitive advantage — an
incremental path to transformation. In
the UK retail sector, Tesco, operating in
a saturated market with limited
opportunities to build new stores and a
need for new and skilled staff, has piloted
an approach to business devel opment
based on re-generation and social
inclusion.

By developing what they term
‘regeneration partnership stores’, the
company has been able to contribute to
the regeneration of deprived areas,
guantifying the new jobs provided and
improvements in diet. The regeneration
storesarethelatest in aseriesof Tesco's
apparently phased initiatives ranging
from procurement and supply chain
management to customer information
and staff incentive programmes -
collectively working towards sector
leadership and transformation of its
business processes.

The Tesco example also illustrates
the critical role of partnership in
enabling theimplementation of complex
projects and demonstrating sensitivity
to the expectations of a wide range of
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stakeholders. The key to the effective
delivery of the regeneration stores was
the use of a phased pilot approach that
generated learning through
partnershipswith local government and
community groups.

A series of local partnerships are
equally central to the delivery of
Scottish Power Learning, the energy
company’s educational programme for
work place and life-skills. The
programmewas |aunched in partnership
with the trade unions, extending its
remit beyond Scottish Power employees
to their families, retirees and also
selected groupsin the wider community
— so contributing to the company’s
networks with key employment groups
aswell as building human capital inits
operating regions. The programme now
draws on the skills and networks of the
unions, governmental bodies such as
the Learning and Skills Council, NGOs
such as The Prince’s Trust, and small
enterprises such as the Cumbernauld
Theatre.

Operating in politically sensitiveand
economically deprived communities, the
mining company Anglo American is
another company paying careful
attention to groups outside its primary
stakeholders. Anglo American’s
subsidiaries have worked in partnership
with local medical groups and NGOsto
implement a series of initiatives to
address serious community issues. For
example, Anglo Coal’sHIV initiative has
increased condom usage and treated
sex workers and their clients. Anglo
American’s managed operations have
extended anti-retroviral therapy at
company expense to HIV positive
employees progressing to AIDS; and
the company has now recognised
publicly that the extension of
interventions beyond the workplace
into communities associated with its
operationsisvital for its sustainability.

Centrica’s UK energy business,
British Gas, received unfavourable
media coverage in late 2003 following
the death of an elderly couple whose
power supply had been disconnected.
This public pressure will be a key test
of its long-standing relationship with
Help the Aged, a partnership designed

to make the lives of the elderly warmer
and less isolated. Interestingly, BBC
coverage of the case included
comments from a Help the Aged
spokesperson, who said: “I think the
key issue hereisthat thereisno system
in place to flag up vulnerable people
and though they [British Gas] knew
there was vulnerability here they
weren't able to tell social services,” —
her comments referring to the apparent
implications of the Data Protection Act.

An innovative example of British
Gas's partnership approach, looking
beyond immediate delivery issuesto the
long-term health of its customer base,
was its Benefits Advice scheme
launched in December 2003. This pilot
programme is designed to address the
confusion experienced by pensioners
trying to understand the system of
claiming benefits.

“The global energy player,
BP, has a smilarly ambitious
vision: “To do no damage to

the environment” —a
challenge that stimulates BP

“to find innovative ways to

manage our environmental
impact at local, regional and
global levels” BP’s approach
is multi-pronged, addressing

climate change (through
combinations of energy
efficiency, flaring reductions
and lower carbon products),
biodiversity, water usage, and
waste and air emissions”
The formation of more unexpected
relationships are also illustrated by the
Article 13 review; the partnership may
even be the critical innovation that
creates a new market or transforms the
costs and opportunity to access a hew
market, for examples the clinical trials
alliance with a generic supplier

announced by GlaxoSmithKline the
pharmaceuticals company.

Other case studies illustrate the
creation of customer value through
new products and services. An

environmental services company, the
Waste Recycling Group, has generated
a series of environmentally beneficial
production processes which create new
green products. These include a green
waste composting alternative to peat-
based products, and the recycling and
recovery of organic content of
household waste for use as soil
conditioner.

The food processor, Unilever, has
boldly embraced the sustainability
agenda. As its corporate
communications state, “We are
committed to contribute to sustainable
development. We see this as a hard-
edged commercial imperative because
we will only be able to maximise
shareholder value and prosper in the
long-term if we operate in amuch more
sustainable way.”

The multinational Unilever faces
extraordinary challenges in translating
itsvision into reality. Itsfirst step was
to structureitsinitiatives across 3 areas
where it has direct control and believes
it can make a substantial difference:
agriculture, fish and water. The
agricultural programme seeksto ensure
continued access “to the key
agricultural raw materials, and
ultimately to develop market
mechanisms that alow consumers and
customers to influence the sourcing of
raw materials through their buying
habits.” Unilever’'s procurement
innovation rests in the development of
sustainability guidelinesfor itsfive key
crops - palm ail, tea, peas, spinach and
tomatoes — through a process of
stakeholder engagement including a
multi-stakeholder advisory board.

The global energy player, BP, has a
similarly ambitious vision: “To do no
damage to the environment” — a
challenge that stimulates BP “to find
innovative ways to manage our
environmental impact at local, regional
and global levels.” BP's approach is
multi-pronged, addressing climate
change (through combinations of
energy efficiency, flaring reductionsand
lower carbon products), biodiversity,
water usage, and waste and air
emissions.
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A critical activity stream for BP,
leading the gradual transformation of
the organisation to a position ‘beyond
petroleum’, is driven by its challenge
“to build a material and profitable
renewablesbusiness.” Wind power isthe
dominant business element, forecast to
grow by 25% through 2010; yet BP also
emphasises the use of solar power to
reach the one-third of the population
currently without access to electricity.
BP emphasisestherole of partnershipin
delivery, working with global funding
agencies, NGOs and private sector
organisations as well as managing the
training of local people to install and
maintain the solar products.

Underlying the magjority of the 10
cases of innovation are leadership
commitments to the creation of social,
environmental and economic value
supported by effective measurement and
management processes — the tools and
measures that help organisations to
implement and deliver business
transformation. An outstanding example
of business process innovation is
demonstrated by the retailer Kingfisher,
which has introduced a ‘Ladder’
management model structured around a
set of business-critical issues—a global
agenda translated into the specific
strategic challenges in the European
homeretail market.

Kingfisher’s approach, published in
detail in its Plan for Corporate Social
Responsibility, is explicitly designed to
enable different businesses within the
group to innovate independently
(reflecting their own market conditions)
around a commonly accepted vision of
the future challenges facing the
organisation.

Kingfisher’'s shared vision and
‘Ladder’ approach is aready delivering
incremental changes to the group’s
activity. Theresultsto date have enabled
the organisation to share and report on
best practice, so encouraging
employees' individual creativity to think
(and realise) the unthinkable. The test
for the organisation is whether these
immedi ate successes can generate a step
change from a price-focused retail
tradition to a responsible and
sustainable competitive edge.

Table 3 — Corporate Governance and Innovation

Corporate Gover nance Themes

Governanceand | nnovation

The rights of, and relationships with,

Board structures that ensure
stakeholder perspectives

shareholders; the role of stakeholders

on company activities and performance
are integral to the business decision-
making process.

Disclosure and transparency

Disclosure and transparency processes
that facilitate more effective
relationships with stakeholders, and
hence support organisational learning
and innovation.

The responsibilities and key functions

Board training and development
processes that of the board generate
high levels of awareness and
understanding of critical global issues
and their potential impact on the
organisation.

Auditing and accountability

Forward-looking approaches to the
assurance of financial and non-financial
information, addressing corporate
capacity to handle complex global
issues.

Internal control and risk management

Risk management procedures that
enable the board to identify strategic
opportunities as well as recognise
critical risks.

Business Innovation and Corpo-
rate Governance

The examples of innovation
illustrate a wide range of approaches
to socially-focused innovation: from a
series of incremental changes to the
fundamental alteration of a business's
historic direction; from the creation of
new products and services, to the
formation of new partnership networks
to develop and deliver the products and
services, and to the introduction of
new management processes that
underpin the partnerships and product
offer.

Several of the cases are small scale,
the innovations still at pilot stage; yet
amoreimportant note of caution comes
from the notable absence of publicly
available evidence regarding the skills
base and systems and structures that

will be required to deliver the
companies stated strategic objectives.
It is these capacities — individual and
organisational competencies -, which
will be central to the businesses’ ability
to identify and exploit the sources for
transformation in response to critical
world issues.

And here governance - “the system
by which companies are directed and
controlled” (as the Combined Code
defines the governance system) - plays
its part. A recent Article 13 Review of
Corporate Governance Codesidentified
aseries of common themes amongst the
plethora of guidance on governance
mechanisms (see Table 3);1 and it is
apparent that within each of these areas,
the approach to corporate governance
will affect abusiness's ability to address
its changing operating environment: the
capacity of a board to respond to these
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challenges (and to generate the requisite
skills, knowledge and effective
processes amongst the organisation
more widely) is a critical element in
building a viable model of innovation.

The trend towards multi-sectoral
partnerships identified in the research
also hints at a further challenge to
traditional governance procedures.
These new networks (with shifting
boundaries of activity and
responsibility) will demand and inspire
new approaches to the control of
businessrisk aswell asthe management
of complex accountabilities.

Innovation in corporate governance
will become an essential component in
the delivery of sustainable business
concept innovation.

Conclusions

Theearly agentsof changeidentified
in the Business Unusual research are
straining beyond the immediate
concerns of their business operations,
carefully and imaginatively assessing
the possible routes to creating value
over the next ten to twenty years.

They face serious limitations —
distrust and scepticism extending from
the boardroom to the shop floor, from
the stock market to town halls and
parliaments. Yet these companies are
seeking to overcome scepticism with
practical results—they aredaring to think
the unthinkable, work with the
unexpected and create the unknown.

Returning to Drucker, the entrepre-
neur is ‘ opportunity-focused’, not ‘ risk-
focused'. And it is increasingly clear
that corporate governance has the po-
tential to be akey facilitator in enabling
the entrepreneur (and the entrepre-
neurial company) to identify, analyse
and address the opportunities available
inarapidly changing world. ]

*Jane Fiona Cumming is graduate in life sciences
from Durham University and MBA in strategic
planning, during her work as a corporate planner
advising or ganizationson innovation and new product
and service development. She is visioner, facilitator,
and auditorsto providetraining in the measur ement
of intangibles and in leader ship; she cites her major
strength as “combining an evidence-based approach
with participation to deliver innovation” .

Appendix

1 Extract from Review of Corporate Governance Codes, Article 13, 2004
Section 2.2. Summary Themes

Overarching area Areas covered within it
THERIGHTSOF Dialogue
RELATIONSHIPS Protecting the rights of shareholders (OECD)
AND WITH Shareholder democracy (EU)
SHAREHOLDERS Shareholder meetings / AGM

Shareholder voting

Anti-takeover

Equitable treatment of shareholders
Institutional shareholders

ROLE OF STAKEHOLDERS Rights of stakeholders
Stakeholder participation

DISCLOSURE & Process

TRANSPARENCY Content

- The financial and operating results of the company (OECD)

- Company objectives (OECD)

- Major share ownership and voting rights (OECD) -
Members of the board and key executives, their remuneration
and committees (OECD

- Material foreseeable risk factors (OECD

- Material issues regarding employees and other stakeholders
(OECD)

- Corporate governance statement (EU) Governance structures
and policies. (OECD)

- Business ethics and public policy (OECD)

- Institutional investors (EU)

THE RESPONSIBILITIES Role and responsibility of
AND KEY FUNCTIONS OF the directors / board
THE (DIRECTORS) BOARD Composition of the board

Structure of the board
Meetings of the board
Independence from management
Systems
Strategic responsibilities
. Remuneration
- Board responsibility and level of remuneration-
Procedure
- Remuneration committee (“ Compensation committee” in the US)

Conflicts of interest

Accounting and financial reporting
Governance practice

Disclosure process

Stakeholders

Environmental and social standards
Non-Executive Directors (Board balance and independence)
Overarching responsibilities

Strategy

Performance, risk, people
Timecommitment

Disclosure

Senior independent director

Skills, knowledge and training

Defining an effective non-executive director
Information and professional development
Performance evaluation

Re-election

Chairman and chief executive

. Chairman

- Roles and responsibilities

- Defining the effective chairman

. Appointment to the board

. Nomination committee
- Responsibilities

- Membership

- Duties

AUDITING AND Independence of auditors
ACCOUNTABILITY Financia reporting

Audit Committee and Auditors

- Role and responsibilities

- Internal audit

- External audit

- Audit cycle
- Communication with shareholders
- Information and resources
- Membership and appointment
- Meetings of the audit committee
- Remuneration
- Skills, experience, training

Whistle-blowing
INTERNAL CONTROL Internal control
AND RISK MANAGEMENT Policy
Implementation
System
Review and review process
Internal audit



Corporate Governance

JRACTICING Goop LORPORATE
JOVERNANCE: GAN THE INSIDERS HELPY

Arif Khurshed, Susanne Espenlaub & Marc Goergen*

In the field of corporate governance, the study of lock-in agreements in initial public offerings (IPOs) has
recently started to attract a lot of academic attention. IPOs are usually characterised by uncertainty, agency
conflicts and sometimes-big changes in corporate control structures. Lock-in agreements can be seen as
one of the tools that can help reduce agency problems since they lead to an alignment of the interests of the
insiders with that of the minority shareholders. They further help to practice good corporate governance
sincethey reduce the chance of informed insiders taking advantage of their private information, thus allowing
more time for small investors to resolve the uncertainty in the firm value without the adverse effect of insider

selling.

As the need, awareness and impor-
tance of good corporate governance
grows across the different economies of
theworld, the corporationsincreasingly
find themselves looking for ways and
meansof providing accountability, trans-
parency and a strong commitment to
safeguard the interests of their
shareholders. While the developed
economies may have a head start, the
devel oping economies acknowledge the
importance of sound corporate govern-
ance and show signs of catching up.
Nevertheless the concept of corporate
governance is till in its early stage for
these economies and hence there is a
great need to take various initiatives to
improve and developit.

Accordingto Singh and Garg (2001),
adopting recognised best practices in
corporate governance will be the first
step in this direction. In this paper we
would liketo point out one such practice,
namely, thelock-in agreementsthat exist
at the time of an initial public offering
(IPO). Asweknow, IPOsinvolvesdling
shares of a company to the public for
the first time via a listing on the stock
exchange. 1POs by nature are risky

investments because of the presence of
informational asymmetry between the
insiders and the new investors. The true
quality of the firm is usualy unknown
and the potential for agency conflictsis
immense. Lock-in agreements can be a
solution to these problems.

When a company offers sharesin an
IPO, insiders typically enter into a so-
called lock-in agreement. A lock-in
agreement is an arrangement between
the existing shareholders of the issuing
firm (managers, directors, employees,
venture capitalist and other individual
and institutional shareholders) and the
underwriter (promoters in the Indian
context), whereby the shareholders
agree not to sell a certain percentage of
their holdings for a specified length of
time after the IPO. This period is called
the lock-in period, and the term ‘lock-in
expiry date' refersto the date when pre-
IPO shareholders are (first) alowed to
sell their locked-in shares. Information
related to lock-in contracts is contained
in the issue agreement between the
owners of the issuing firm and the
underwriter(s), which isdisclosed in the
IPO prospectus (Espenlaub, Goergen
and Khurshed, 2001).

While this practice of locking-in has
been prevalent in the developed
economies such as those of UK and US,
it is only recently that the upcoming
economies like India have brought in
regulations for its use. According to
Krishnan (2000), from Feb 16, 2000, the
new preferentialy allotted shareshave a
lock-in period of 6 months from the date
of listing on the stock exchange. It is
worth pointing out here that in India,
usually preferential alotment of shares
is made at a price lower than the public
issue price and this regulation by the
SEBI would go some way in protecting
the interests of minority shareholders.

Perhaps one of the first questions to
be asked is why should the insiders’
lock-in? There are a number of reasons
for this. IPOs are usualy characterised
by uncertainty, asymmetric information,
agency conflicts and sometimes changes
in corporate control structures. First and
foremost, if the major stakeholdersagree
not to sell their shares for a period of
time after the PO, then thisisacredible
signal for the minority/outside
shareholders about the confidence that
the insiders have in the company.
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Maintained stakes will also help to
minimise agency conflicts and would
work towards the alignment of the
insiders’ interests with that of the
outside shareholders. Mohan and Chen
(2001) argue that lock-in provisions
reduce the chance of insiders taking
advantage of the window dressing that
the firm goes through at the time of the
IPO thus providing new shareholders
timeto resolve uncertainty inafirmvalue
without the effect of insider selling. Since
protection of the minority shareholders
can be seen as a key element to good
corporate governance, lock-in
agreementsdisallow theinsidersto ‘ cash
in and run’ and hence can be used as a
tool to practice good corporate
governance.

Evidence from the US shows that
though there are no compulsory lock-in
agreements, majority of the firms use
them (Ofek and Richardson 2000). The
UK IPOs show similar practice. For the
UK firms, lock-in agreements are
mentioned in the listing prospectus and
are usually found under additional
information section. For example, the
lock-in agreement for VideoL ogic Group
Plc, amultimedia technology developer
that went public in 1994, isasfollows:

The Underwriting Agreement also
contains restrictions on sales by any of
D.A.E Maclaren, A.E. Maclaren or Mr.
Murray of any of their shares in the
company in the 12 month period
following the date of Admission (or, in
the case of D.A.E. Maclaren, until the
date of cessation of his employment by
the Group if earlier) and on A.E.
Maclaren in respect of half of his shares
in the Company in the 12 months
thereafter. (p. 75 of the prospectus)?

Sometimes the agreements are
staggered and very complex. For example
consider thefollowing lock-in agreement
of Cambridge Antibody Technology
Group Plc, which went publicin 1997:

Lock-up agreements dated 18 March
1997 between each of the shareholders
of the company listed in Parts A to C of
paragraph 10.2.1, the Company and
Kleinwort Benson have also been
entered into for the purpose, inter alia,

of ensuring compliance with the
requirements of paragraph 20.5(b) of the
Listing Rules. Subject to certain
exceptions, each such shareholder has
agreed not to dispose of any part of its
interest in Ordinary Shares in the
Company during the period fromthe date
of the relevant agreement until the date
being six months from Admission or
(save in the case of agreement with
Quantum Industrial PartnersL.D.C.), if
longer, during the period from the date
of the relevant agreement until the date
of publication of the first half yearly or
annual results of the Company following
Admission. Following the expiry of this
period, in the case of those shareholders

“ Evidence from the US
shows that though there are
no compulsory lock-in
agreements, majority of the
firms use them (Ofek and
Richardson 2000). The UK
I POs show similar practice.
For the UK firms, lock-in
agreements are mentioned in
the listing prospectus and
are usually found under
additional information
section. For example, the
lock-in agreement for
VideoLogic Group Plc, a
multimedia technology
developer that went public in
1994, is as follows”

listedin Part A of paragraph 10.2.1, until
the second anniversary of admission
and, in the case of those shareholders
listed in Part B of Paragraph 10.2.1, until
the first anniversary of admission, each
shareholder listed in Parts A and B of
Paragraph 10.2.1 has agreed not to
dispose of any interest in more than 40
percent of such Ordinary shares. (p. 153
of the prospectus)?

Recently, severa studies in the US
have highlighted the issue of lock-ins.

Unfortunately, the focus has not been
on corporate governance but on the
anomalies that are attached with these
agreements. A recent study by
Espenlaub, Goergen and Khurshed
(2001) has brought out some interesting
aspectsof lock-in agreementsinthe UK.
Wefind that though before January 2000,
lock-in agreementswere compulsory for
only themineral, scientific research based
and innovative high growth companies,
amost all other companiesfrom all other
industries had a very high preval ence of
such agreementswherethe expiry ranged
from six monthsto three years. We also
find that the UK lock-in agreements are
much more complex and diverse than
those of US firms, which usually
standardize thelock-in period at 180 days
after the IPO. An interesting feature of
the UK agreementsis that most of them
expire at adate relative to some eventin
the company calendar such as the
publication of preliminary or annual
results etc. We can, at best, only
speculate the intentions for having
relative lock-in expiry dates in the UK
and feel that the agreements should be
worded in a simple manner and if it is
absolutely necessary for the companies
to choose relative expiry dates then
there should be at least some indication
in the prospectus of the time during
whichthelock-insexpire are expected to
expire. For example the firms could
mention that the lock-in agreement is
expected to expireduring June-July 2003.
The point we are making hereisthat if a
lock-in agreement is a signal to the
outsideworld then it should beacredible
and an unambiguous signal.

In a recent study of the new stock
markets of Europe (EuroNMs), Goergen,
Renneboog and Khurshed (2004) have
found someinteresting characteristics of
the lock-in agreements that some of the
Main Land European countriesare using.
Even though both Neuer Markt and
Nouveau Marché were part of the same
EuroNM network, the characteristics of
the lock-in agreements are substantially
different between the two markets.
Goergen et al. found that firm
characteristics, such as the level of
uncertainty about the firm's prospects
and the fact whether the firm is venture-
capital backed or not, have a major
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influence on the characteristics of the lock-in contracts. In
addition, shareholder characteristics explain the diversity of
contracts that exist within the same firm. Unlike the UK
agreements, magjority of the lock-ins in France and Germany
have a fixed absolute date. The EuroNM stock exchange in
France requiresaminimum lock-in period of 6 monthsif 100%
of the shares are locked-in or 12 months if 80% of the insider
shares are locked in. In comparison the German EuroNM
reguires acompul sory 6-month lock-infor 100% of theinsider
shares. Their results also show that most of the German and
French companies lock-in for longer periods of time than the
minimum requirements.

Though lock-in agreements have a number of benefits, it
would be improper to ignore their disadvantages. Research
has shown that I1POs are overpriced in the long run. Thus not
allowing the insiders to sell within the early period would
amount to imposing costs on them especially when a large
percentage of the insider’s wealth consists of the company’s
shares. Sometimes the insiders are venture capitalists who use
listings as an exit strategy. If these VCs were locked-in for
longer periods of time then this would have an adverse effect
on the availability of venture capital to the start-ups. The new
lock-in norms in India do take this problem into account and
exclude V Csand employeesfrom the compul sory lock-in period
of six months. Also, there is evidence that the lock-in
agreements in the UK sometimes do have a clause where the
insiders can sell their holdings before the lock-in expiry with
the permission of the underwriter. This creates an interesting
situation for the minority shareholders in that if the lock-in
agreements are non-binding then how should they be
interpreted.

To conclude, wefed that lock-in agreementsare an effective
way to practice good corporate governance. Our
recommendation would bethat these agreements should be made
compulsory, should be simple worded, should be of aminimum
fixed length and monitored by the stock exchanges. [ ]

Arif Khurshed & Susanne Espenlaub are lecturers at Manchester School of
Accounting and Finance, University of Manchester.

Marc Goergenisasenior lecturer in Financeat Manchester School of M anagement,
UMIST. Heistheauthor of “ Corporate Governanceand Financial Performance and
Corporate Governance and Dividend Policy”.
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Academics, meanwhile, have noted that brokers had long
enjoyed an anomalous position under UK commer-cial law.
“Insurance brokers are agents of the assured [the clientl,” said
Howard Ben-nett, professor of Commer-cial Law at the
University of Nottingham.

“If they are going to make any financial gain from the act of
placinginsurance, in principle theinformed con-sent of the assured
should be needed. English law has, however, adopted a more
lenient stance towards bro-kers, allowing them to receive benefits
from insur-ers without making full dis-closure to their clients -
without ever explaining how this can be justified.”

Mr Bennett adds: “Even today there's a basic funda-mental
problem: namely that the person the broker works for doesn’t
necessarily know about or authorise the fact of payment or the
precise amount of payment to the insurer.”

The Lloyd's insurance market, within which 167 different
broking houses operate, does not deny the existence of PSAs but
insists“wedo not regulatebro-kers”. Lloyd'ssaid: “We areaware
of the use of PSAs in the insurance busi-ness . . . and we have
been following the debate about their use. If there are any
regulatory issueshere, that is something for the Finan-cial Services
Authority.”

Eric Galbraith, chief exec-utive of the British Insurance
Brokers' Association, which represents the industry, concedes
that the futui of PSAs could be in doubt.

“Inthe past, PSAshaven’t been anissue,” he said. How-ever,
inthelight of Mr Spitz-er’s allegations, “ perhaps the market will
change the prac-tice, as it might be that this is now just too
sensitivean area.” A decision on thiswill soon rest with the FSA,
which assumes responsibil-ity for regulating the indus-try from
the General Insur-ance Standards Council in just under three
months.

The regulator was reticent yesterday, insisting only that it
was aware of Mr  Spitzer's allegations. This leaves others to
spec-ulate on whether the New York State attorney-gener-al’s
investigation will have a lasting effect on the UK industry.

“This will lead to more questioning [about PSAS],” said
Andrew Paddick, chief executive of the Institute of Insurance
Brokers, which represents smaller UK brok-ing firms. “It's
something the FSA will have to start looking at very closely.”

David Gamble, chief executive of Arimic, which represents
risk managers—the buyers of insurance - warned against “ throwing
the baby out with the bath-water”. He said that while Airmic had
highlighted prob-lems with PSAs six years ago, there had been
moves since then by both brokers and underwriters to increase
the level of transparency with clients.

He added there were occa-sions when afinancial rela-tionship
between broker and underwriter were correct. “The important
thing is that we have transparency. Then clients can make a
judgment about whether these payments are in their interests.” B
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Just having access to acompany’s financial report is not enough; unintelligible
reports can easily be mistaken for misleading reports.® Thus, improving board
transparency means both making board activities more transparent and
communicating them in a transparent, intelligible manner.

Communication Breakdown

There can be no question that, at least
from a business perspective; we live in
an age of globalization. Economic
processes across the globe are becoming
increasingly interwoven in ways that
dramatically impact how business is
conducted, from how corporations
manufacture to what consumers eat.
Furthermore, as globalization allows
corporationsto becomemore integrated,
their economicimpact isbecoming more
profound. Of the 100 largest economies
in the world, 51 are corporations. 161
countries have an economy smaller than
that of Wal-Mart. Economic data show
that, whereas the world’s top 200 firms
had sales equivalent to 24.2 percent of
theworld’'s GDPin 1984, that figure has
grown to over 28 percent today.

This age of economic globalization
has occurred concurrently with a
blossoming information age, where
consumers have access to an
unprecedented degree of information
about where their goods and services
comefrom, and what goods and services
their neighbors in other countries can
enjoy. This growing availability of
information is helpful in that it alows
consumers to be better informed about
the economic choices they make.
However, it dsoisproblematicin that it
allows knowledge voids to be readily
filled with thelarge quantity of distorted,
conflicting, and generally unreliable

information that floods the public
domain.

Now, while the pros and cons of
economic globalization are still amatter
of debate, no doubt some of the so-called
discontent with economic globalization
can be attributed to this profusion of
unreliable information. Misperceptions
abound about multinational enterprises
and structures like the WTO, and those
misperceptions are widely written about
and instantly disseminated via modern
channels of communication — internet,
mobile phones, etc. Even worse is the
surprising dearth of sound information
available about these business
structures and processes. While
multinational enterprises have been at
the vanguard of economic globalization,
many have been slow to enter the
information superhighway.

The result is often a lack of
representative information about
companies and their actions, in a time
when thorough information has come to
be expected. Thisquickly breedsdistrust
by stakeholders and shareholders about
how those companies are participating
in the processes of globalization. Add
to that several corporate scandals that
have confirmed shareholders' suspicions
of hidden or misrepresented information
by top leadership, and one faces a
situation in which company directors
have an up-hill battle ahead for the trust
of their investors.t

Many corporate experts with whom
I’ve spoken express a fair amount of
consternation at this predicament. While
it is true that not all multinational
corporations are well behaved, and that
some in particular — like Enron,
WorldCom, and Parmalat — have clearly
misled their shareholders, these
misbehavers represent atiny fraction of
al of the many thousands of publicly
traded companies in the world. Why
then, they ask, do so many people
assume that the entire enterprise of
economic globalizationismarred?| like
toreply with thisbrief story: At arecent
anti-globalization protest, acolleague of
mine spotted a young protestor with a
placard decrying therole of multinational
enterprises in globalization. He
approached the protestor and asked him
if —in addition to exploring the many
potential faults of those companies— he
had read about or thought through the
possible positive ways in which those
companies were participating in
economic globalization. The protestor, to
my colleague’s surprise, replied that he
had not. When asked why, the young
man said simply, “1’ve never been given
a reason to do so.” In other words,
though he had been exposed to abarrage
of information about the real and
exaggerated evils globalization allows
multinational corporationsto perpetrate,
he had somehow not been confronted
with information presenting an
alternative perception — a reason to
better understand the other side. Now
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this story should not be taken lightly;
tens of thousands of citizens continue
to show up at anti-globalization protests
each year; they seem not to have been
given areason either.

Getting the word out

The corporate board has a critical
role to play in reducing the instinctive,
uninformed distrust like that described
in the story above in the companies they
oversee. As that governing body
charged with ensuring the company
functions to serve and protect
shareholder interests, it has a duty not
only to maximize shareholder value, but
also to inform shareholders of how
exactly value is being maximized. The
OECD Revised Principles of Corporate
Governance offers as its first principle:
“The corporate governance framework
should protect and facilitate the exercise
of shareholders' rights,” and included
among theserightsis“theright to obtain
relevant and sufficient information on
the corporation in a timely and regular
basis.” (OECD, 2004: 6). Too many
companies assume that “information on
the corporation” refers purely to
information related to that corporation’s
performanceinthe marketplace. Toavoid
accusations of opacity, corporate boards
must act to provide information on the
governing processes of the corporation
aswell.

Many shareholders develop distrust
for corporate boards because they do
not understand how the boards are
meant to function, and, as the saying
goes, “we fear what we do not know.”
Thisisparticularly the casefor theboards
of multinational enterprises. To foreign
shareholders and stakeholders, the
geographic distance and cultural
difference of these boards makes them
seem al the moreinaccessible. It isvital
that boards publish their charter and by
laws and make them available on the
company web site and via other means
of communication as needed.? If the
company operates in places with
multiple languages, the board would be
well served to publish their governing
documents in al of the main languages
used by their shareholders. It is also
critical that boards disclose the schedule

and content of their proceedings to the
fullest extent possible. It is not enough
for shareholders to be informed of what
governing processes the company
claims to be using; they ought to be
shown that these processes are being
used in the specified manner.

Of course, this is not a new insight
to many of you — calls for greater
transparency in board operations have
been made for quite sometime. Indeed, |
think my colleague Vindel Kerr can spesk
eloguently about the importance of
measures like access to information acts
in guaranteeing transparency of
governing bodies. | contend, though,
that greater transparency does not only

“Once a board has
established a process to
“get the word out”
about its operations to its
shareholders, the next and
even more important step is
to enable shareholders and
stakeholders to get a word
in. What useis knowing what
you like and didlike about a
corporation’s governance if
you have no means of
registering your like or
didike with it?”

mean ensuring greater disclosure of
company information. It also means
explanation of that information whenever
possible. Just having access to a
company’s financial report is not
enough; unintelligible reports can easily
be mistaken for misleading reports.®
Thus, improving board transparency
means both making board activitiesmore
transparent and communicating them in
a transparent, intelligible manner. The
more proactive boards are in
communicating with shareholders and
stakeholders, the less likely those
groups will be to assume board opacity.

In some ways, this task is one of
managing corporate reputation. The
reputation of acompany, particularly one

whose corporate headquarters are in a
different country from many of their
offices, islargdly influenced by what one
reads and sees about it. If al that one
reads and sees is observations of
company processes from outside, oneis
likely to get anincomplete picture. If that
picture is negative, the company’s
reputation suffers. Better communication
by the board of its activities can
counteract such misimpressions. This
task is not a trivial one. As Alan Bird,
Bain & Company’s London vice
president, writes, managing corporate
reputation is one of the seven essential
habits of an effective board, and in
maintaining this habit, “transparency
and effective communication are key.”
(Forbes, 2003) Perceptions of poor or
corrupt corporate governance fuel
shareholder discontent, and also
negatively impact a company’s
performance. A CLSA Emerging Markets
study found that, during the 1997-1998
financial crises, agroup of 108 emerging-
market stocksfell by over ten percentage
points, whereas ten companies
perceived to be high scorers on
corporate governance criteria gained
133 percentage points during the same
period.*

In short, corporate boards must do
their part to get the corporate word out
by taking an active lead in disclosing
their processes, and in this way helping
their shareholders (and stakeholders) to
learn how they are operating in the
corporation’s interest. Fannie Mae, the
world’s largest non-bank financial
servicescompany, isstrivingto learnthis
lesson after its own recent accounting
scandals. When board chairman Franklin
D. Raines spoke about the principles
behind several corporate governance
changes last year, he said, “The first
thing we do is place a premium on
openness and transparency. Our
standard is to be a model ‘glass box’
company.” Corporate boards should aim
to be glass boxes, and should invite
shareholders to peer in.

Getting a word in

Once a board has established a
process to “get the word out” about its
operations to its shareholders, the next
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and even more important step is to
enable shareholders and stakeholders to
getaword in. What useisknowing what
you likeand dislike about acorporation’s
governance if you have no means of
registering your like or dislike with it?
Again it is useful here to turn to the
OECD Revi sed Principles, which holds
as part of its third principle:
“Stakeholders, including individual
employees, should be able to freely
communicatetheir concernsabout illegal
or unethical practices to the company
board and their rights should not be
compromised for doing this.” (OECD,
2004 9)°

There are several ways a board can
facilitate such outside-in communication,
and | will offer just a few examples.
Merck, the pharmaceuticals company
long known for its commitment to good
corporate governance, has put into
operation what it callsthe Merck Advice
Line, a third-party operated toll-free
number that employees can use
anonymously to seek advice on ethical
dilemmas at the workplace or to report
suspected violations of Merck’s Code
of Conduct. Whilethisnumber islimited
to internal use by Merck employess, it
represents apositive attempt by Merck’s
corporate leadership to give
stakeholders a way to lodge particular
discontents. At global energy company
Unocal, the board hasinstituted asimilar
initiative, an international compliance
alert line, which allows anyone —
employee or otherwise — to report
suspected unethical or illegal corporate
behavior on an anonymous basis. Like
with Merck, calls are received and
processed by independent third-party
contractors, and every call is
investigated, with remedial action taken
when needed. Services like these are
perhaps a small corporate gesture, but
they give shareholders and stakeholders
ameaningful mechanism through which
to voice their concerns with corporate
practice.

For more unfiltered access to the
board, some companies enable
shareholders to contact board members
directly. Johnson & Johnson (J& J), the
health care products provider, offers a
mailing address on its web site for

Figure 1: Board Structure as
Relates to Office of Corporate Ombudsman
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anyone to use to report complaints or
concerns to the audit committee to the
board members at large. Inquiries sent
to this address may be anonymous, and
are directed to the J & Js presiding
director, who is independent and not an
employee of the company. J & J aso
offers electronic submission forms for
shareholders and stakeholders to use to
contact the full board or the audit
committee with specific questions.

“The concept of the
ombudsman is not new, dating
back to the 1960sin the United

States, and back to 1809 in
Sweden, whereit wasfirs
conceived. As an officewithin a
corporation, though, the
ombudsman is ill a reatively
foreign concept. The
ombudsman has predominantly
been associated with public
sector agencies and to some
extent newspapers”’

Of course, an even stronger step
toward providing shareholders and
stakeholders with a means of voicing
their concerns with board functions
would involve giving them an actual
voice—aconfidential liaison who would
convey their concerns to the board, and
who could act as an independent,
neutral mediator between the board
members and the shareholders. | am
referring hereto acorporate ombudsman.

The concept of the ombudsman is
not new, dating back to the 1960sin the
United States, and back to 1809 in
Sweden, whereit wasfirst conceived. As

Office of the
Corporate
Omhiidsman

an office within a corporation, though,
the ombudsman is still a relatively
foreign concept. The ombudsman has
predominantly been associated with
public sector agencies and to some
extent newspapers. All 242 members of
the decades-old International
Ombudsman Institute, for example, are
drawn from the public sector, and
membership in the U.S. Ombudsman
Association isrestricted to public sector
ombudsmen. Private sector or corporate
ombudsmen are generally not yet
recognized.

Still, there is solid precedent for the
role of corporate ombudsman. On an
industry level, countrieslike Canadaand
Australia have established several
ombudsman positions to serve as
grievance mechanismsfor stakeholders.
Examplesincludethe Canadian Banking
Industry Ombudsman (created in 1996)
and the Australian Mining Ombudsman
(created in 2000).6 These have met with
much success, and have since been
imitated in other sectors in both
countries. More recently, the corporate
ombudsman model has increasingly
been adopted by companies seeking an
additional internal check to their board’s
power. Merck is one such company; it
hasaninternal ombudsman program that
places an ombudsman in every one of
its corporate locations in the United
States to handle employee concerns
with management. Companiesforced by
scandal to reexamine their governance
structure have also started looking to
the ombudsman position. Last year, for
instance, Tyco International included
the creation of an Office of Ombudsman
in its many corporate governance
reforms.

A strong corporate ombudsman, as
mentioned above, should be a neutral
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and objective professional who can be
turned to confidentially to hear the
discontents of shareholders and, if
warranted, stakeholders, and who
operatesindependently of the functional
management of the company. To have a
clear voice, the ombudsman should be
ableto investigate grievances and report
lingering concerns directly to the board
or oneof itsprimary committees. Far too
often, positions similar to that of the
ombudsman, e.g. the chief ethicsofficer,
are too far down the reporting chain to
have the impact they deserve. The
ombudsman would occupy a position of
clout a or near that of theboard members
themselves (see Figure 1):

Depending on how a company lays
out the committee responsibilities of its
board (and which committees it has), it
may want to have this position reported
to a committee such as the audit
committee, as Tyco does. If thiswerethe
case, the committeewouldideally be one
composed of independent directors.
Whichever particular reporting route is
chosen, though, the corporate
ombudsman must have a voice in the
boardroom, and though impartial, must
be able to ensure that the concerns of
shareholders and stakeholders are heard
by members of the board.

In this vein, the ombudsman should
also have the authority to mediate
disputes between corporate
management and the affected individuals
or groups in the local communities in
which the company operates. This
includes the ability to make policy
recommendations to the chairman of the
board for those disputes not solvable
through pure mediation.

Establishing a powerful corporate
ombudsman position is one of the most
proactive steps a board can take to
ensure trustworthy communication
between its company and its
shareholders and stakeholders.
Providing them with arobust conduit for
their concerns enables them to voice
their discontent in away that guarantees
an audience with the company’s top
decision makers.

Getting the Lead Out

One more important step remainsin
establishing a trusted structure of

communication that assuages
shareholder discontent. That step is the
creation and maintenance of a process
to effectively address grievances, and
implement warranted governance
changes that emerge from them. Once
the ombudsman or a comparable
company officer has made the board
aware of sources of distrust and
dissatisfaction, the communication does
not end. It is at this point that the board
ismost closely watched, and it needs to
have a system in place to promptly act
on the ombudsman’'s recommendations
and reform their corporate governance
accordingly.

“Only through ensuring
effective communication to
and from shareholders can a
board avoid misperceptions,
distrust, and discontent.
Shareholders need to know
not just that their voices are
being heard, but that they are
being listened to and acted
on in a structured,
accountable way. Powerful
ombudsmen, responsive
governance committees, and
similar mechanisms for
corporate governance reform
all offer visible channels
through which shareholders
can see the extent to which
their communication is
having an impact on
boardroom process”

For some companies, the
ombudsman himself, in coordination with
the chairman of the board, may be the
officer best suited to respond to carry
out these recommendations. For others,
facilitating proper action may mean
revamping their compliance department
(or creating a compliance department if
there was not one before). In the case of
the defense firm Boeing, this meant
recently establishing an Officeof Internal
Governance. For still others, it may mean
strengthening existing board committees
or adding new committees. In the case of

Merck, this meant appointing a
Committee on Corporate Governance.

Regardless of the name of the office
or particular structure, the key for the
board is to demonstrate a genuine,
ongoing commitment to addressing the
discontents of shareholders and
stakeholders. This understanding is
already taking root in many top
companies: 27% of respondents in a
recent Spencer Stuart survey of Fortune
500 general counselsreported forming a
governance committee within the last
five years.

Only through ensuring effective
communication to and from sharehol ders
can a board avoid misperceptions,
distrust, and discontent. Shareholders
need to know not just that their voices
are being heard, but that they are being
listened to and acted on in a structured,
accountable way. Powerful ombudsmen,
responsive governance committees, and
similar mechanisms for corporate
governance reform all offer visible
channels through which shareholders
can see the extent to which their
communication is having an impact on
boardroom process.

Getting the Message

In sum, the trust of shareholdersand
stakeholders in a corporation is shaped
to agreat extent by the board’s ability to
provide for trusted communication
between those who govern the company
and those who are affected by its
governance. Remember the story of the
young protestor without a reason not to
distrust the companies participating in
economic globalization. Providing him
with frequent, clear information about
high-level corporate processesgiveshim
that reason. Going one step further,
offering him with ameans of redressfor
perceived wrongs through an
ombudsman liaison or a similar office,
demonstrates in no uncertain terms that
his distrust and discontent is taken
seriously.

To reiterate, then, corporate boards can
take three substantive steps to reducing
the discontent they may engender by
participating in economic globalization:
1) Get theword out. Enable share-

holders and stakeholders to learn

Contd. P.33
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John Reynolds*

What made this so compelling was the behaviour of most large institutional
investors: fees paid to research analysts have fallen to such a low level that
pure research driven houses cannot motivate and reward good analysts. The
choice for such houses is either severe attrition or joining the integrated world.

Duty of Care

A lot has been said (and done) about
conflicts within investment banks. My
own view of theroot problemis:

e The increased level of integration
within investment banks during the
1990s was a result of clients
favouring integrated products

e Historically, analysts and brokers
on sales desks were very clear that
their duty of carewaseither to their
own “book” or to their clients,
depending on whether they were
agency brokers or market makers

e Thisdistinction inevitably became
blurred, especially with the
integration of corporatefinancewith
equity markets

e Most institutional investors well
understood that the “duty of care”
an analyst or salesman had towards
them shifted to a corporate client
when that corporate client was
taken on. This gave rise to the
“corporate broker’s hold”
recommendation being interpreted
asa“Sdl”

o Astherash of relatively small and
illiquid 1POs devel oped, especialy
in the tech sector in the late 90s,
retail shareholders were seen as a
price-insensitive way to boost the
book-building process. This built
on, for example, the privatization
experiencesinthe UK inthelate 80s
and early 90s

e Theproblemcameintherisk regard
trade-off for banks. Fees on tech
IPOsintheUSweretypicaly inthe
5%+ range — this made them
immensely profitable, and capital
raisings were undertaken that
would in previous times not have
passed internal review processes

Root Causes

To distil this down — there have been

two separate problems:

e first, retail investors relying on the
name of a respected investment
bank, probably not understanding
that the investment bank’s duty of
care had effectively shifted to their
corporate client;

e  second, what becamecalled a“new
paradigm” resulted in much lower
levels of scrutiny being applied to
business prospects than would
have been the case in the past, on a
systematic basis

What made this so compelling was
the behaviour of most large institutional
investors: fees paid to research analysts
have fallen to such alow level that pure
research driven houses cannot motivate
and reward good analysts. The choice
for such houses is either severe attrition
or joining the integrated world.

How can this be resolved: Chinese
walls won't work on their own. Either,

the health warning become clearer rather
than longer, as they have done on
cigarette packets, or there has to be a
legislative mandate preventing equity
research being produced by integrated
firms offering advice to clients. In
practicethisisunworkable—who would
write the sales material for an PO, for
example, or for a convertible issue?
Research would simply get reinvented
under another name.

Multiple pages of disclaimers are
simply confusing. The current practice
of disalowing conflicted analysts from
writing research deprives the market of
potentially useful information. Analysts
in this situation often can spend time
before atransaction understanding more
about what is happening, without risk
of aleak. Thisisagood thing, if itisnot
misunderstood.

Aristotle vs Plato

All this raises some fascinating and
in other contexts fairly timeless
philosophical issues: to deal with this at
an obvious level, let's consider the
fundamental conflict behind the two
different classical understandings of
ethics, as expounded by Plato and
Arigtotle. The difference between thetwo
views surrounds motivation. To givean
example, if you are cold and | give you
my coat, because | want you to bewarm,
Plato would see thisas an ethical action.
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Aristotle, however, would not. Hewould
see the ethical act to come from giving
you the coat because | felt | should do
so, even though | actually didn't want
to give it to you. In other words, the
distinction between the two
contradictory views of ethical behaviour
is the motivation. | would see Eliot
Spitzer asan ethical Aristotelian, or more
accurately based only on empirical
evidence, as abeliever in the rest of the
world being ethical aristotelians.

The problem with the overall
approach of prescription embedded in
the Aristotelian view of ethics is the
scope for loopholes: look at accounting
asacomparison. Inthe UK, accounting
rules are fairly finite, and auditors
practice a “true and fair” override. In
the US, the“true and fair” override does
not exist, and accounting is based on a
much more extensive set of rules. |
would question whether this approach
ispart of the reason why there have been
SO many accounting scandals at large
US companies, in situations that would

be unlikely to pass auditors' scrutiny in
the UK.

This comparison between Aristotle
and Plato is clearly asimplification, but
is used to show that there are lessons
from moral philosophy that can be
applied — and are not being applied, in
what isnot just alegal butisareal ethical
dilemma. Thelesson can betaken further
— but this paper is constrained by time —
to incorporate Kant and Hegel, for
example. Certainly, the ethical behaviour
of some high profileinvestment bankers
over the past 5 years seems to be more
akinto amodel recognized by Nietzsche.
Itis probably unfortunately self-evident
that a banker going through
Kierkergaardian ethical struggles
internally isunlikely to riseto the top of
his or her profession.

Conclusion

The domination by a very small
number of very large houses is in any
case unsustainable. Looking at the rate
of consolidation of mgjor UK corporate

finance houses historically, the number
of major players on both the capital
raising and advisory sides of the
business look low. In many major
situations, thereisashortage of advisors.

What can be donetoimprove matters:
the obvious answer is to help both
investment banks and investors
understand the root issue. Both sides of
the divide need to know very simply and
straightforwardly:

i.  wheredoestheprimary duty of carelie
i. who is paying what to the
investment bank

Thiswill helpto generateamorelevel
playing field, allowing smaller firms to
compete with the global players, based
on a greater understanding of the extent
of conflictsof interest withintheglobally
banks. Learn the lesson from cigarettes.
Huge and simple health warnings,
combined with a positive element of
Platonic balance to the ethical
framework. Force investment banks to
go back to the key question: where does
the duty of carelie? [ ]

John ReynoldsisChief Executive of the European businessof Houlihan L okey Howard and Zukin. Houlihan L okey istheleading adviser on financial restructuring, having
advised on such situations recently as Enron, WorldCom, Conseco, Parmalat. He has given evidence to both the Congress Commerce Committee in the US, and also the

Trade & Industry Select Committeein the UK
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JIFFERING STANDARDS IN
SORPORATE GOVERNANCE

Dr Madhav M ehra*

Keynote address by Dr Madhav Mehra at the ASEAN Round Table 2004 organised by Singapore’s Institute of
South East Asian Studies. “Independent directors are the cornerstone of corporate governance. But excessive
remunerations paid to them has made a mockery of their independence. An analysis of 2004 compensation
data showed independent directors of top 200 companies are being paid £97000 for barely 7 days work in a
year. Would you expect such directors to give independent and unbiased advice”, says Dr Madhav Mehra

On the eve of the second birthday of
the Sarbanes-Oxley Act it will be more
appropriate if | talk of the successesin
corporate governance effort worldwide.
Regrettably the report card, does not
permit me to do so. There is no doubt
that there is plenty of good news about
corporate governance. Directors have
started taking their jobs seriously.
Boards are awash with independent
directors. Audit committees, nomination
committees, remuneration committeesare
all being taken seriously. Board
meetings, once short briefings, now
focus on indepth corporate issues,
stakeholders dialogue and corporate
social responsibility. Certification of
financial statements on penalties of
prison sentences has put a chill in the
spine of Chief Executives and they are
taking far deeper interest in
organisation’s financial reporting.

Itisal hunky dory, specidly for audit
companies whose revenues are
increasing sharply. Audit Fees for
Fortune 500 companies are expected to
climb 88% this year, according to a
survey by the Public Accounting Report.
Top accounting firms already ook
hedlthier. Ernst & Young booked a17.4%
revenue increase in its 2003 fiscal year,
to $5.3 billion. Grant Thornton booked a
21%increase, to $485 million. Of course,
with the bean counters cashing in,
stakeholder expenses are going up. The
largest U.S. companies will typically
spend more than $4.6 million each to
comply with just one section of the law,

according to Financial Executive
International. In Europe, one major
energy firmlistedinthe U.S. market puts
the annual cost of complying with
Sarbanes-Oxley at over $100 million. And
large companies complain that the get-
tough accounting regimen is draining
resources. Paul Schmidt, controller for
Generd Motors, says GM’schairman and
CFO are spending more time on
accounting and certification issues,
“instead of strategy”. And it could get

“Lot of hue and cry was made
of insider trading in Marks &
Spencer shares. Nothing
came out at the end. British
do things differently. One
could never think of a British
icon being incarcerated the
way Americans have done to
Martha Stewart. These
differing standards in
corporate governance have
come into sharp relief in
imposing fines on Shell by the
two watchdogs”

harder, if more governmentsfollow suit.
“One of the problems two years down
the road is the danger that we're going
tohaveaproliferation of several country
codes', warns Rod Armitage head of
company affairs at the Confederation of
British Industry. “For a company with
multiple listings, thisis very costly.”

Onthemarket front thingsarefar from
satisfactory. Frauds are continuing to
take placewith unremitting regul arity. The
fraud at Ahold, the Dutch Supermarket
giant, which revealed that its 2003
accounts were overstated by 500 million
dollars caused its shareholders loss of
morethan 6 milliondollars. Thereislittle
correlation between occurrence of afraud
and its detection and reporting. The fact
that most of the corporate scandals are
reported in the US does not necessarily
mean that frauds occur in US alone and
other countries are more honest. If at all
it should be the other way around.
Countries where no corporate frauds are
reported should be the ones to be
watched and avoided by investors. It is
like the third truth. Truth, as we know,
has several aspects. Bhagwat Geeta, the
ancient scripture of India, says “Infinite
truth has infinite aspects’. We deal with
three aspects here. The first truth is that
we tell ourselves i.e. the reality as we
know it. Second truth is what we tell
others: not thereality aswe seeit but the
way, we would like others to seeit. The
third truth is when the reality is so
distressing that we fear even
acknowledging its existence. Countries
which do not report corporate frauds fall
into the last category. Here one must
acknowledge and commend the power of
USingtitutionsto take up the frauds head
on. It is always this side of the Atlantic
that fraud rarely get reported. Even when
they are reported the establishment
closes up and soon dl is forgotten.

Lot of hueand cry wasmade of insider
trading in Marks & Spencer shares.
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Nothing came out at the end. British do
things differently. One could never think
of a British icon being incarcerated the
way Americans have done to Martha
Stewart. These differing standards in
corporate governance have come into
sharp relief in imposing fines on Shell
by the two watchdogs. Shell has been
fined atotal of 151 million dollars (£ 83
million) for wrongly booking 20% of its
reserves. The fine imposed by UK’s
Financial Services Authority is only a
fraction- £17 million against £66 million
imposed on it by Securities and
Exchange Commission. Thepenaltiesare
a flee bite as far as Shell is concerned
which hasjust reported £2 billion of net
profitin the second quarter alone, thanks
totheboost in il prices. Contrast it with
over abillion dollarsin finesimposed by
Eliot Spitzer on three financial services
giants: Citibank, Merril Lynch and CSFB
even beforethe Sarbanes Oxley cameinto
force. As with so many of these fines,
the punishment does not seem to be
particularly painful and therefore not a
sufficient deterrent. By paying these
fines Shell has been able to get the
investigations against it closed without
having to admit wrongdoing. This does
not mean that the company is now over
thehill. It still facesaregulatory enquiry
in the Netherlands, a potentia criminal
investigation by the US Justice
Department and a raft of class action
suits. When asked about the weakness
of FSA inimposing fine on Shell it was
found that FSA did not even require oil
and gas to make disclosures about their
reserves.

TheUShad ahead startinlegidation
on corporate governance having passed
the Sarbanes- Oxley legislation on 31
July 2002. There was more dithering on
this side of the Atlantic. Even though
Sir Derek Higgs had submitted hisreport
not very long after Sarbanes, the
combined code on corporate governance
incorporating hisrecommendations came
into force only on the 1 November last
year. According to the research
conducted by Manifest, commissioned
by the Financial Times of UK, only a
slim magjority of leading companies are
on track to meet corporate governance
standards as outlined by Sir Derek.
Smaller companies have actually scaled
down the number of non Executives on
the key board room committees taking

advantage of the exemption given by Sir
Derek. The data shows that while 86%
of small CAP companiesboasted at |east
3 non executives at the audit committee
in July 2003, 12 months later the figure
dropped to just 70%. Sir Derek came
down heavily against the combined role
of chief executives and chairmen. There
is agood news here. While last year 20
of the biggest 350 companies had
chairmen and chief executivesrolledinto
onethe figure has now gone down to 13.
Also the number of FTSE 100 companies
that had designated a senior
independent director hasincreased from
73%t0 83%. Thebiggest rub however is
only on remunerations paid to the non
executives. These have risen sharply.
HSBC paysits non-executives £35,000 a
year with plans to increase that to
£55,000. Audit committee members get
an extra £15,000 while the chairman
pockets £40,000 more. By contrast, the
chairman of the bank’s remuneration
committee received an extra£20,000. At
Diageo, the drinks company, non-
executives receive a base £50,000, an
increase of £15,000 in 2002. Its audit
committee chairman gets an extra
£20,000, double the amount of the year
before. At Reuters, non-executives get
a base £50,000, an increase of £15,000
on the year before; the audit committee
chairman is paid an extra amount
equivalent totriplethat of hiscounterpart
on the nominations committee.

Theworst fall out of these corporate
governance reforms is that non-
executive directors are no longer
independent thus defeating the purpose
of the exercise. Their salaries have
soared so much that they rate alongside
the executive directors raising the same
issue of conflict of interest. An analysis
of 2004 compensation data shows
average remuneration for so-called “ non-
employee” directors of the top 200 US
companiesrose 13.4 per cent to $177,000
(£97,000). Fees paid for attending
committee meetings jumped by more
than a third. The most important issue
facing the companies today is of
transparency. Edward Archer, managing
director of Pearl Meyer & Part-ners, the
New York compensation consultant that
carried out the analysis, said: “Itislike
hazardous duty pay. They are worried
about therisk to their reputations aswell
as legal liability from the fact that they

have to put their name on the dotted
line.” Pearl Meyer says most companies
now choose to issue shares to directors
plus fixed annual retainers because of
criticism of past reliance on variable
attendance fees, share options and other
perks such as pensions. For some
companies, share awards now make up
the bulk of director compensation. At
Gold-man Sachs, for example, new
arrangements mean directors are offered
restricted stock worth $280,000 a year
plusaretainer of up to $100,000.

One of the issues that came into the
forefront in Philip Green's takeover
battlewithMarks& Spencer isthedegree
of opacity still maintained even by star
companies in their financial statements.
Philip Green merely wanted to carry out
aprogramme of due diligence on Marks
& Spencer before buying it. How his
attempt was foiled is now history. The
story isinstructive to the extent it brings
into fore the difficulties experienced by
a typical private equity investor. The
World Council for Corporate Governance
has always believed that the focus of
corporate governance should not be
simply compliance to regulation but
making boards more competitive.
Competitiveness can improve only if
companies are open about sharing
information. Philip Green had to sweat
and bleed even to get information on
Marks & Spencer pension funds.
Investors who wish to hold significant
stakes in businesses want those
companies to be more competitive and
naturally want a lot more information
thaniscurrently available asper statutory
reguirements.

According to Charles Cary-Elwes
who set up RREV, the corporate
governance joint-venture between the
National Association of Pension Funds
and the Institution of Shareholder
Services, “the debacle such as at
Sainsbury - where Sir Peter Davis, the
chairman, was awarded a substantial
bonus despite poor performance would
not have happened had private equity
investors been serving on the board.
The big difference is that when pension
funds and other institutional
shareholders talk of engaging with
companies, they usually mean Corporate
Governance; whereas, when private
equity investors talk of engagement,
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they tend to mean something different,
namely “Enterprise” Governance.” We
believe that corporate governance
without “enterprise” governance is an
almond without akernel.

There are a lot of lessons for
developing and emerging economieslike
India in the way corporate governance
has been practiced in the west. While
these markets are highly sophisticated
their governance systems are far from
satisfactory. They cannot serve as role
modelsfor Asian and African economies
but their scandals such as Enron,
Anderson, Worldcom, Parmalat,
Scandia, Vivendi, Equitable Life,
Computer Associates, Ahold and Shell
offer great lessons. They make us
wonder that if companies such as Shell
whose slogan was “Judge us not by
what we say but what we do,” can lie
through their teeth to their biggest
shareholders, would they have any
qualmsindoing soto Nigerian or Indian
villagers?

While corporate triumphs a la
Microsoft or General Electric are
narratives fashioned by the triumphant
to suit their agenda, corporate failures
and disasters that go through dissection
and analysis at various levels provide
us rich and wide ranging inputs for
reforms. In thiswe must givethe USiits
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due as its reports on such scandals are
far more penetrating with learning points
for everyone. In the end we have to
recognise that corporate governance
practices cannot be imposed by
legislation alone - least of all ticking
boxes. Issues of corporate governance
are the issues of the heart. Do you pride
yourself in being transparent and honest
and have the conviction to own your
mistakes or do you continue to do
business as usual using all the
techniques, skill and technology to
ensure you don’'t get caught?.

*Dr Madhav Mehra is President of World Council for Corporate Governance

As long as markets are driven by
crass greed, codes will have little power
to remove the practice of double
standards. Only investors can - by
punishing those at the helm of
companies that get caught. It is in fact
the investors who should adopt double
standards — forgive companies who
admit to having made genuine mistakes
and promise to learn, and incarcerate
those who use corporate governance
simply as a cover up for their “business
as usua” approach. u

Contd. From Page. 28

about how the company is being
governed and how it is engaging
with its constituents.

2) Get aword in. Once they have
learned how the board is managing
the company’saffairs, givethemthe
opportunity to register their
concerns with the company’s
governance.

3) Getthelead out. After they have
madetheir concernsknown, be sure
the board promptly sets in motion
processes to act on those concerns
and implement governancereforms
when needed.

By taking these steps, corporate
boards will be able to help their
shareholders and stakeholders get the
messagethat their globalizing operations

are not necessarily sources of deception.
Likewise, shareholdersand stakeholders
will be able to help board members get
the message that they are accountable
for their actions, and that they would do
well to listen to those affected by their
company’s participation in economic
globalization. Poor communication fuels
distrust and discontent with corporate
boards. Trusted communication,
however, ensures trusted boards. ]

Stephen Merrill Ruckman, M.Scin Philosophy, Policy and Social Valuewith Distinction from London School of Economicsand Palitical Science, L ondon, presently Fellow
& Program Manager, Hills Program on Governance with the Center for Strategic and I nternational Studies, Washington

Refer ences

1 A July 2002 ABC News poll, for example, showed that only 11 percent of Americans trusted corporate executives.

2 Thisis aso in line with the OECD Revised Principles, which states as its fourth principle: “The corporate governance framework should ensure that timely and accurate disclosure
is made on al materia matters regarding the corporation, including the financial situation, performance, ownership, and governance of the company.” (OECD, 2004: 10; emphasis added)
3 The same ABC news poll cited above shows that, even when corporate financial reports are provided, 82% of those surveyed distrust them.

4 Asthe OECD Revised Principles states, ... adherence to good corporate governance practices will help improve the confidence of domestic investors, reduce the cost of capital, underpin
the good functioning of financial markets, and ultimately induce more stable sources of financing.” (OECD, 2004: 3)
5 Also worth noting is the following clause of its second principle: “All shareholders should have the opportunity to obtain effective redress for violation of their rights” (OECD, 2004: 8)
6 Other examples — from Australia — include the Telecommunications Industry Ombudsman, the Australian Banking Industry Ombudsman (New South Wales), the Financial Industry
Complaints Service, the Austradian Press Council, and the Australian Broadcasting Authority. (Oxfam Community Aid Abroad, 2002: 5)

1 To guarantee impartidity, the company must structure the position so that the ombudsman'’s pay is not tied to the board to whom s/he reports.
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NEWS & VIEWS

Iraq Survey Report Demolishes Bush And Blair's
Case For War

Finally the long awaited report is out. Irag survey group
appointed by President Bush to justify his case for going to
war in Irag has finally released their report. The report proves
precisely the opposite: Saddam Hussein had no chemical
weapons, no biological weapons, no nuclear weapons. The
international regime of weapons containment maligned by Bush
and Blair had functioned exactly asit was supposed to. Saddam
Hussein was progressively disarmed. Thisisthe work of 1200
inspectors who scoured the country under the auspices of the
US directed Irag survey group. The world now knows that
more than 1000 Americans and more than 100 British and
soldiers of other nationalities along with thousands of Iragi
men, women and children died in vain in an unlawful war.

The 1SG report tells us in no uncertain terms that the
invasion of Irag was grounded in little more substantial than
figments of a fevered, post-11 September, imagination. The
international “con-sensus’ that Saddam Hussein constituted
aglobal threat wasincorrect. So much for UN Resolution 1441
that gave the US and Britain their spurious excuse for war.

There was a failure of intelligence, on either side of the
Atlantic, of historic proportions, the reasons for which need to
be identified as a matter of urgency. More gravely, though,
there was a historic failure of judgement on the part of asmall
group of national leaders. Trust us, they told us. They were
credulous, they failed to consult broadly enough, they failed
to exercise due responsibility -and they were wrong. [ ]

Overhauling the Securities Market

“A plan to overhaul the way U.S. securities markets run
their business and police trading activity is getting close to
seeing the light of day” as per an officia of the Securities and
Exchange Commission USA.

“l expect in the next two months that the staff will
recommend that the Commission consider issuing proposed
rules that would pertain to the governance, administration,
transparency and ownership of SROs,” Annette Nazareth,
director of the SEC’'s market regulation division, said.

She told a meeting on ingtitutional trading sponsored by
the Investment Company Institute that any changes would
encourage greater separation between market operations
activities and regulatory functions. Known as self-regulatory
organizations, exchangessuch asthe New York Stock Exchange

impose penalties such as fines and suspensions when
individuals and firms are found guilty of violating rules.

The new proposals, which have been under discussion for
months, would a so enhance the roles of independent directors,
Nazareth said.

Discussing Regulation NM S, aproposal to make extensive
changes in the rules for trading stocks on U.S. exchanges,
Nazareth said adecision by the SEC could come beforetheend
of the year.

The ICI, trade and lobbying group for the investment
management industry, has argued for numerous changes that
it believeswill make stock markets more efficient.

OnWednesday, the | Cl filed acomment with the SEC saying
it believes a proposal advanced by the NY SE in early August
to operate a“hybrid” market with automated and trading floor
features has not been fully explained.

The ICl said it was not clear how different types of orders
placed on the exchange would be executed, and how specialist
and floor brokers would interact with incoming orders on the
NY SE limit order book.

“We urge the NY SE to view the hybrid market proposal as
justthat - aninitial step,” Elizabeth Krentzman, general counsel
of the ICl, told the meeting on Thursday. [ |

US White Knights Eye Japan

With some 43% of South Korean stocks foreign-owned,
and many of the best buyout opportunities picked over, some
of these sameinvestment firmsarelooking for their next quarry-
across the Sea of Japan. That trend has accelerated amid signs
of aslowing economy in South Koreaand as Japan’s economic
recovery seems to be gaining momentum.

“Thedownsidetoa‘Big Bang’ isthe possibility of running
out of gas,” said Brendon Carr, a Seoul-based attorney at Aurora
Law Offices. Thereare" Fewer good investment targetsto start
within Korea, coupled with less urgent need for foreign money.
So all the targets may have been targeted already.” Bankers
see investment opportunities in Japan as boundary lines
between banks and brokeages blur and as Japanese firms seek
to expand.

“1 would not say it is the beginning only, as quite alot has
happened already inthe past few years. But surely more activity
is expected in the financial services industry,” said Jean-
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Francois Minier, head of capital markets for Japan and Asia-
Pacific at Dresdner Kleinwort Wasserstein in Tokyo.

Japan, the world’s second-biggest economy, has seen
former landmarks such asthe former Long Term Credit Bank-
reborn as Shinsei Bank in 2000-sold off to foreign investors.
But thetumult initsfinancial sector ishardly over. A consortium
led by US buyout firm Ripplewood Holdings bought the failed
Long Term Credit Bank-once the world's ninth-largest by
assets-to form Shinsei, while Lone Star and investment firm
Cerberus have picked up banks.

Now consumer finance firms and insurance companies
appear to bethe probable next targetsfor deal-hungry investors
armed with lots of cash. ]

Kofi Anann declares Irag war was illegal

At last the UN Secretary General Kofi Annan has asserted
unequivocally that the Irag war wasillegal. Among those who
compliemented him on thisassertion was Indian Prime Minister
Dr Manmohan Singh. He appreciated Kofi Annan’s stress on
the rule of law in international relations in his speech at the
General Assembly.

Inthelight of Mr Annan’s recent discovery that the war on
Irag was illegal, this amounts to oblique criticism by India of
the US-led war. India has reason enough to be more than
perturbed at the manner in which the war on terror is
progressing.

The point isnot so much theimpropriety of unilateral action
by a handful of big powers ignoring the sentiments of the
majority of the comity of nations but the actual impact of such
action. At present, the US-led war on terror adds several layers
of risk premiumto the global price of oil.

The impact of the war-on-terror induced uncertainty on oil
prices is magnified, because oil prices are already high due to
strong demand and near-capacity production. The high and
volatile price of crude fuels inflation and threatens to shave
several percentage points off the rate of global economic
growth. u

PM sells reforms in Big Apple

Making an all-out bid to woo US investors, Prime Minister
Manmohan Singh today promised that the UPA government
will take‘hard’ decisionsto freethe economy from bureaucratic
controlsand assured them that compul sions of coalition politics
and L eft support will not derail reforms.

The first Indian Prime Minister to address the New York
Stock Exchange, world’s largest bourse, he said India needed
$150 billion investment on a conservative estimate for the next
few years for a ‘quantum leap’ in infrastructure sector over
which he claimed there was maximum ‘ political consensus'.

India needs America’'s support active involvement in
realising its dream,” he told captains of American industry,
representing a cross-section of 17 companies which account
for atrillion dollars of assets.

He also pledged the government’s commitment to reduce
corruption and create an environment where there would be
less bureaucratic hassles.

Mr Singh said the government would ensure a strong
regulatory mechanism coupled with moderate tax regime to
facilitate investments.

Among those at the luncheon meeting were representatives
from Citigroup, American International Group, the Goldman
Sachs group, the McGrawhill company, JP Morgan Chase and
Co, New York Life Insurance Company, Moody’'s, American
Express, Dow Jones, Bell Helicopter and Gartner.

“Qur economy has grown at an average of 6% in the early
90s and it is our expectation that the economy can grow at 7-
8% Mr Singh said. ]

IBM eyes 50% of China market

Shanghai: IBM is reaping the rewards of a decade-long
push into China's business computer industry and is eyeing
upward of a 50% market share, its country head said. Citing
industry figures, the world's largest computer company boasts
a43.6% share of China's market for business computers large
and small, the computers used t o operate everything from
state-run banks to e-commerce Web sites. IT globa business
computer share is 32%. “| would not say we do well enough,”
Henry Chow, IBM’sgeneral manager for Greater China, said in
adeliberate understatement of the company’ s recent momentum
in business computers. “We are not yet over 50%.”

While hardware remains its mainstay in China, IBM is
focusing new hiring and investment on software and services,
where it sees even stronger growth. “While the rest of the
world has moved to a software and services market, China's
industry remains hardware-centric, “ Chow has said. “We have
seen that in the past five years and will see that in the
foreseeable future.” u

S Korea bans Kookmin CEO

THE chief of Kookmin Bank was barred from the industry
for three years today over an accounting scandal, leaving a
power vacuum at South Korea stop lender and raising investor
fears about government meddling in choosing a successor.
The departure of Kim Jung-tae, who apologized to
shareholders, may also dent Kookmin's Asian growth plans.

The 57-year-old chief has been instrumental in driving the
bank’s regional aspirations, including the purchase of
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Indonesia’'s number six lender as part of a consortium. The
country’stop financial regulator censured Kim, whose stint at
K ookmin’'shelm expires next month, stopping him from seeking
a second spell in charge.

“The FSC has confirmed a censure level warning that bars
the Kookmin CEO from serving an other term,” a spokesman
for the Financial Supervisory Commission said. Inthetoughest
regulatory penalty handed to an incumbent CEO at a South
Korean bank, Kim was also barred from holding an executive
post at any of the nation’s banks for three years. Shares in
Kookmin reversed early lossesto close 1.45% higher at 38,600
won as investors saw the widely anticipated decision as only
a short-term setback. [ |

Microsoft Fined in Brazil

BRAZIL' Santitrust body CASE yesterday fined Microsoft
Brasil and its reseller in the federa district of Brasilia, TBA
Informatica, for unfair competition. In a unanimous decision,
CASE said that Microsoft and TBA Informaticamust pay 10%
and 7% respectively of their revenue from federal government
business throughout Brazil in 1998. “The values of the fines
still have to be calculated and this will take some days,” said
Roberto Ffiffer, who handled the case for CASE.

TBA Informatica will appeal against the decision in a
common court of law, said Fernando Rodrigues, the company’s
president, noting that TBA hadn’t been condemned for unfair
pricing. “The TBA group last year earned 20 million reaisfrom
federal government business,” he added. In a statement,
Microsoft said it wastotally committed to operating lawfully. It
noted that since 1998 it had appointed another reseller and
ended the regionalization of resellers.

“It is Microsoft’s priority to conduct its business in a
respectful manner and in agreement with the laws and
regulations of the countries it operates in,” said Rinaldo
Zangirolami, Senior Attorney of Microsoft Brasil.

A Microsoft Brasil spokesman said the company was
studying whether or not to appeal.

He said the two companies should be added to the
Consumers National Data Base of companies practicing unfair
competition.

Pfiffer said in nominating singlereseller in Brasilia, Microsoft
prevented the federal government from buying its goods and
services though tenders. “Microsoft chose to sell its products
though one reseller. If there had been more, there wouldn’t be
aproblem,” he said.

Companies excluded from federal government businessin
Brasiliafiled acomplaint against Microsoft and TBA in 1999.
However CASE's ruling covers the whole of Brazil. The two
companies will be liable to daily fines of between 6,000 and
30,000 reais if they delay publishing the ruling in mass
circulation newspaper as required by law, CASE said.

Vioxx ups heart attack for Merck risk

New York: Patientstaking Merck & Co Inc'sVioxx arthritis
drug had a 50% greater chance of heart attacks and sudden
cardiac death than individualsusing Pfizer Inc’srival Celebrex
medicine, according to astudy financed by USFDA. The study,
presented at an epidemiol ogists conferencein Bordeaux, isthe
latest to suggest that the $2.5 billion-a-year drug increases the
danger of heart attacks. The study also found patients taking
the highest recommended daily dosage of Vioxx had threetimes
the risk of heart attack and sudden cardiac desth as those not
taking standard painkillers. m

Alitalia is Tumbling

SHARESIn struggling Italian airline Alitaliatumbled almost
6% to an al-timelow on Tuesday, aday after it told unionsthat
its outlook had worsened further, stoking liquidation fears.
CEO Giancarlo Cimoli said that company’s financial outlook
was “terrible”, and reiterated warnings that the airline would
collapse without adeal on cost cuts. He said Alitaliafell short
of its revenue targets during summer peak season. “The stock
could not have reacted differently, given the way Cimoli has
described the company’s situation,” one Milan trader said.
Alitalia’'s 750 million euro covertible bond was down 3.7
percentage points. [ ]

Sumitomo bids $29 billion for UFJ

SUMITOMO Mitsui Financia Group Inclaid out a$29hillion
bid for UFJ Holdings on Tuesday, challenging arival offer by
Misubishi Tokyo financial Group to form the world's biggest
bank. The SMFG offer, which valued UFJ at a23% premiumto
its closing stock price, puts pressure on MTFG to come up
with attractive terms for its own merger plan. MTFG — UFJ's
preferred merger partner — has not yet said how much it
would be willing to pay for UFJ, the smallest and weakest of
Japan’stop four banks. “It seemslike a pretty aggressive bid,”
Barclays Capital analyst Jason Rogers said of the SMFG offer.
“Thisis more or less atakeover bid as opposed to a merger.

UFRJ said it would consider the SMFG bid with the help of
outside consultants, but added that it had no intention of
changing it plans to merge with MTFG. UFJ, more than 30%
owned by foreign shareholders, could come under pressure
from investorsto accept SMFG's offer if MTFG does not trump
te SMFG offer. The rare Japanese takeover battle comes as
the banks are trying to clear up years of accumulated bad
debts and are seeking new ways to boost profit and reduce
dependence corporate leading. Theloser would rank adistant
third among Japan’s banks behind the new entity and Mizuho
Financial Group. MTFG agreed earlier thismonth to take over
UFJ, which has made aloss for the past three years, in adeal
that wuld create the world' s biggest bank by assets. AnMTFG
spokesman said there was no change to its plans to push
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ahead with the UFJ merger. “Wewill continue pushing forward
with due diligence to mergewith UFJ,” an MTFG spokesman
said. [ ]

Women in Business facing the ‘glass cliff’

Women areincreasingly breaking though the glass ceiling
to get seats on company boards but only to find themselves
teetering on the edge of the glass cliff, aleading psychologist
said on Monday. Alex Haslam said research showed women
were often only appointed to senior managerial jobs in firms
that were in trouble—and even then to precarious positions—
—and that once business picked up again, the gender doors
closed once more. “Women are breaking through the glass
ceiling...but the jobs are often a poisoned chalice,” the
professor of Social Psychology at Exeter University, told
reporters.

“In dl the studies we have done, we have never are found
evidence of the glass cliff,” he told the annual meeting of the
British Association for the Advancement of Science. The
phenomenon was not confined to any one profession or social
group, but could be found across the business spectrum.

Inthelegal profession, for example, women were often given
the harder cases or those in which it was known that it would
be difficult to extract payment from the client. “It is areally
interesting phenomenon ... applicable to all minority groups”
Haslam said. Men were seen generally as being very good
when everything was going well, but that women hasthe upper
hand in acrisis.

However, once the crisis was past, women tended to find
themselves not only isolated but also having a struggle to
hand on to their jobs compared to their male colleagues.
Research had shown that women were well aware of the
phenomenon and had ample anecdotal evidence to support it,
Haslam said, but that by and large men were in denial . ]

Merck faces drug suits

An Oklahomalawsuit filed on Thursday charging that Merck
& Co. mided patients about the safety of its arthritis drug may
signal many more such suits against the drugmaker following
itswithdrawal of Vioxx, legal expertssaid.

The company said earlier on Thursday the drug, used by 2
million people worldwide, doubled the risk of heart attack and
strokein arecent clinical trial.

“Clearly, if they could have kept it on the market they would
have,” said William Federman, a lawyer at Federman &
Sherwood, one of the firms that filed suit in federal court in
Oklahoma City charging Merck with failing to warn that its
drug was defective.

Thelawyer said comments from Merck executivesindicate
that the company thought it could continue to sell Vioxx by
adding label warnings.

The suit, filed on behalf of an Oklahoma County resident
but likely to become a class-action effort, alleges Vioxx raises
the risk of heart attack, blood clots and other serious
cardiovascular events, which can lead to injuries and death.

The law firm of Beasley, Allen, Crow, Methvin, Portis &
Miles said it has 58 cases pending against Merck in states
including New Jersey and Virginia involving patients who
suffered stroke or heart attack as aresult of taking Vioxx.

Lawsuits by Merck shareholders are also expected.

“In America we sue,” said Anthony Sabino, associate
professor of law at St. John’s University in New York. “Thisis
very much avisceral reaction by the market, but | have to say
it isan overreaction.”

He said Merck islikely to set aside a huge reserve fund to
pay for lega costs, but plaintiffs will face an uphill battle to
proveliability and injury. u

PeopleSoft ex-CEO admits he lied

The former chief executive of PeopleSoft Corp, who was
fired last week, said he lied to Wall Street analysts last year
about theimpact of Oracle Corp’shostile bid on the company’s
business.

The disclosure, made in a videotaped deposition that was
shown in a Delaware court on Monday, contributed to the
decision by the PeopleSoft board of directors to fire Craig
Conway, company director Steven Goldby said in court.

The PeopleSoft board had viewed the videotaped
deposition within the last two weeks, Goldby said.

Conway on Sept. 4, 2003, had told Wall Street analyststhat
Oracle's$7.7 billion hostile bid was old news and that PeopleSoft
customers who were delaying their orders were bringing them
back up to speed, Goldby said. ]

Global role must for clean energy: UK

Seeking to expand international cooperation in promotion
of clean energy. Britain hasinvited Indiato join the Renewable
Energy and Energy Efficiency Partnership to addresstheissues
of climate change and development. “Climate change is the
greatest long term threat and the most urgent environment
challenge facing the world today and international
collaboration isessential to meet thischallenge,” UK Secretary
of State for Environment, Food and Rural Affairs, Margaret
Beckett, said at aCll Mest.
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AlG fears fresh SEC suits

American International Group (AlG), whichfacesapossible
lawsuit by US securitiesregulatorsover helping amajor banking
client hide bad loans, said on Monday regulators may also sue
it for what they called “false and misleading” statements made
to investors.

Thethreat of new US Securitiesand Exchange Commission
charges concerns three press release issued by AlG, including
two last month. It widens the scope of disciplinary action that
may be taken against the world's largest insurer by market
value. Al G aready facespossible SEC civil chargesand ajustice
department criminal investigation into whether one of its units
helped Pittsburgh-based PNC financial services group move
$762 million of bad loans off itsbooks, inflating profit by $155
million. AlG issued the press releases in question on January
30, 2002 and September 21 and 20 this year. The 2002 release
concerned the PNC transactions, the September 21 release said
the SEC may file civil charges related to the transactions, and
the September 29 release. [ ]

Why climate change could mean higher insurance
premiums

FOR insurers as for Floridians, the recent pounding from
four back-to-back hurricanes, costing $20 billion or so, has
been highly unusual, aswell asunwelcome. Not since Texasin
1886 have so many hurricanes struck one American state in a
single season. And Mother Nature seems to be fairly bursting
with surprises. In Europe, last summer wasthe hottest on record
and severe windstorms have been on the rise. On a ten-year
view, the frequency of weather disasters has tripled since the
1960s and insured losses have risen ten-fold, according to
Munich Re, the world's largest reinsurer.

Some might ascribe all thisto global warming. In fact, this
is far from being established—and hurricanes are especially
hard to assess. Whatever the cause, the world’s insurers are
counting the cost of more volatile weather. “Higher variability
means more uncertainty means normally a higher price,” says
David Bresch of SwissRe, Munich Re'shiggest rival. However,
predicting climate change and its effectsin the future is harder
than simply reacting to volatility today. The possibility that
temperatures might rise and, for example, cause more flooding
in Europe has not yet led most insurers to increase premiums
and deductibles.

Since reinsurance contracts are renewed every year,
adjustments can be made speedily if necessary. And insurers
are constantly updating their disaster models. Swiss Re has
already plotted out half a million possible storms in North
Americaand the Caribbean a one. On the upside, climate change
could make some areas less stormy. Munich Re has been
studying warming patterns for more than 20 years; it expects
warmer weather in Europe (more storms and flooding inwinters,
more heatwaves, severe storms and wildfires in summer) and

some of the same in North America. Gerhard Berz, a
meteorologist who heads the company’s geo-risk research
group, says that more study of the oceans' role in climate
change would be especially helpful to scientists and insurers.

If insurers and reinsurers ever feel confident enough of
climate change to act, premiums and deductibles are likely to
rise. Reinsurance pricesare normally calculated on the basis of
losses in the past five to ten years, according to Mr Berz at
Munich Re, so if warming trends accelerate, price increases
could follow with aslight lag. Reinsurers would also be likely
toinsist on stricter limits on their coverage.

Climate change could also increase demand for catastrophe
(“cat™) bonds. These are aform of securitised risk, offered by
insurers or reinsurers to limit their exposures. The investor
receives a high rate of return (often above 10%) in exchange
for the risk of losing his principa if losses from a hurricane,
windstorm or terrorist attack exceed acertain level. (So severe
must the disaster be that even the recent storms have not been
strong enough to trigger payouts, though prices on the bonds
have waobbled.) Such instruments are getting more popular,
with hedge funds among the most eager investors: cat-bond
issuestotaled $1.7 billionin 2003, up 42% from 2002, according
to Guy Carpenter, areinsurance brokerage firm. Cat bonds for
other big risks such as flooding could be introduced if climate
change creates the need, according to Mark Hvidsten of Willis,
an insurance broker.

Some of the worst risks, though, are likely to be borne by
governments. American states such as Florida (for hurricanes)
and California (for earthquakes) are already involved in
coverage for high-risk areas. Governments are even more
instrumental in prevention: insurersrely onthemto curb carbon
emissions, fund climate-change research and build protections
such as flood defences. Perhaps governments and insurers
together could gently suggest to citizens that building new
houses in flood- or hurricane-watch areas is not always the
best idea. [ |

Law catches up on Kenneth and Martha

Theunderbelly of corporate Americawasinfull publicglare
last fortnight, when the due process of law caught up with two
high-profile, scandal-tainted business tycoons. One of them-
Kenneth Lay, former CEO of theinfamous energy trading firm
Enron Corp-was marched off in handcuffs after hewasindicted
on 11 counts of conspiracy, fraud and other charges. The
scandal has sunk Lay’spersona fortune, which hasfallen from
an estimated $400m to lessthan $1m.

Also last fortnight, lifestyle guru Martha Stewart was
sentenced to five months in jail and five months of house
arrest following her convictionin March for lying about astock
sale during a government investigation. Her networth too fell
$85 m to $335m after the sentencing.
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EU tells cos to reveal pay policies
Commission Wants shareholder’s Say In Pay Schemes For
Executives

All EU listed firms should publish full detail s of theamounts
paid to individual directors and give shareholders say on
companies’ executive remuneration policies, the European
Commission recommended today. Reacting to investors
concerns about top executives' rising pay, the commission
also said shareholders should vote on share based pay
schemes such as share options and called on firms to include
a“sufficient” number of independent board members, without
specifying what number or percentage that would entail.

The recommendations are part of a wide-ranging set of
corporate governance measures the EU is introducing to
restore investor confidence after a wave of financial scandals
that hit European firmsincluding Ahold and Parmalat.

“There is a conflict of interests when executive directors
take part in setting their own pay,” said Internal Market
Commissioner Frits Bolkestein, who led the initiative.
“ Sharehol ders should be better informed. They must make sure
remuneration policy gives enough incentive for the company
and is right for the company,” Bolkestein said in a statement.
The recommendationswould apply to companieswith publicly
traded shares or those that sellbonds in the 25 nation EU.

Directors' remuneration has become a sensitive issue for
investors on both side of the Atlantic, with shareholders eager
to know about bonuses, stock options and other perks offered
totop executives. High-profile EU casesinvolving controversial
pay packages include handsome bonuses for Mannesmann
executives during a takeover by Britain's Vodfone and a pay
scandal involving former Skandia's chairman that led to his
resignation. The commission will also try to boost the role of
independent directors, seen by many as the guardians of
minority shareholders’ interests. [ ]

Scandent to pay$110 m for majority stake in Aon
arm

The Scandent group will pay about $110 million to buy a
majority stake in the claims processing subsidiary of the US-
based Aon Corpin one of the biggest cross-border acquisitions
in the BPO sector.

ET broke the story on September 24, saying that Scandent
and Aon were in talks, and that the buyout, valued at over
$100 million, would be announced in afortnight.

Industry sources said Scandent and Aon signed the
agreement yesterday. The Chicago-based Aon, whichisalarge
insurance brokerage and risk management and HR consulting
firm, will continue to hold a small stake in the company.

A formal announcement is being made tomorrow evening
(Indiatime) as soon as the markets open for trading in the US.

Standard Chartered acted as adviser to Scandent. This is the
firm’s second major transaction of over $100 millioninthe past
three months.

The deal is one of the largest in the BPO sector in recent
times and comes just six months after global gaint Big Blue
IBM bought domestic firm Daksh in an all cash transaction
worth about $165 million.

Scandent officials were not available for comment.

Aon'ssubsidiary Cambridge Integrated Services group has
revenues of about $220 million. Scandent has long-term plans
of transferring most of Cambridge’ swork to India, which would
cut costs and improve margins for Aon, which outsources a
lot of work toiit.

Themove, if and when it happens, may reduce Cambridge's
revenues, as Aon and other US firms may cut billing rates in
tandem with lower costs. But it would till leave Cambridge as
one of the bigger BPO firms in the country with revenues of
morethan $150 million.

The Singapore-based Scandent is promoted by a clutch of
high profile Indian executivesand afew foreigners. Rgjat Gupta,
the former boss of McKinsey & Co, and Ramesh Vangal, the
former Chairman of Seagram AsiaPecific, areamongitsfounders
along with the Edgar Bronfman family, the former owners of
Universal Studios. [ |

Shell Was Warned on Reserves in 2000

Royal Dutch/Shell ignored internal warnings for several
yearsthat it was overstating reserves because it was determined
to show investorsit could find enough oil and gasto keep it at
the forefront of the industry, the Financial Times reported
Wednesday.

The UK’s Financial Services Authority and the Securities
and Exchange Commission on Tuesday issued their findings
into wrongdoing that led Shell to admit in January it had
improperly booked 20 percent of itsoil and natural gasreserves
with the SEC.

The investigations found Shell’s reserves auditors warned
the company as early as January 2000 its reserves figures may
have been overstated. This was four years before executives
admitted mistakes in public and two years earlier than
previously reported by the company’s own investigation.

The regulators reports outline the motivations that Shell
had in changing its accounting practices moves that led to the
improperly booked reserves. The company isportrayed asslow
to admit and rectify the problems.

Asearly as 1997 Shell implemented new guidelinesin some
countriesto maximize oil reservesbookings. In September 1998
the revised guidelines were issued to Shell’s operating units.
“These guidelines resulted in an overstatement of Shell’s
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proved reserves of 940m b/d for the two years ended 31
December 1999,” regulators said. In January 2000, an internal
presentation showed that Shell had replaced only 37 percent
of its used reserves with new ones in 1999. This finding was
rejected and in April Shell announced areplacement rate of 56
per cent, the regulators found.

Jeroen van der Veer, Shell’s chairman, said yesterday: “ The
conclusion of the FSA's and SEC'’s investigations into Shell
represents another significant step for shell in putting the
reserves issues behind us.” The FSA said: “Were it not for
Shell’s co-operation, the level of the financial penalty would
have been significantly higher.” [

RBI blacklists PwC firms : India’'s Central bank
called Reserve Bank of India

RBI has told banks not to hire Pricewaterhouse and
Lovelock and Lewers as their auditors. Both the firms are part
of the global audit and consultant PricewaterhouseCoopers.
The regulatory action hasitsorigin in their role as auditors of
Global Trust Bank — the failed private bank that was merged
into public sector Oriental Bank of Commerce.

In aletter dated October 5, RBI Said : “We advise that on
our report in amatter relating to deficiencies based in the audit
conducted by captioned firmsin respect of acommercial bank,
the Ingtitute of Chartered Accountants of Indiais conducting
an enquiry and decision is awaited. In view of this we advise
that you may consider not to engage the captioned firm for
audit work of your bank till further advise in thisregards.”

The Department of Banking supervision of RBI had send
two separate letters cautioning banks against both the firms.
Thisisthe first timein recent years when RBI has taken such
an action.

Pricewaterhouse currently auditstwo foreign banksin India.
These are Barclays Capital and Deutsche Bank. They were
also replaced as auditors of Indusind Bank by S R Batliboi in
last annual general meeting of the bank. The firm was also
removed as auditors from GTB by the erstwhile management
of the banks in September 2003 and Varma & Varma were
appointed as the auditors.

When contacted PricewaterhouseCoopers M D Roopen Roy
said, “we are not aware of any letter being issued by RBI and
have not received any intimation fromanyone. Itisinthepublic
domain and widely reported in the press that Pricewaterhouse
was removed as auditors in end September 2003 by the rest
while management of GTB after PwC had qualified the account
and doubted the going concern status of GTB.

It would be extremely unfortunate if anyone is singled out
for action for having upheld the highest standard of the
profession. Pricewaterhuse has not been found deficient by
the ICAI and we are explaining clearly our standpoint to the
authorities in the institute.”

At a meeting in April 2003, the Board for Financial
Supervision (BFS) — the high-level body advising RBI on
supervisory and regulatory issues — had decided to report the
treatment of bad loans by GTB to ICAI. The central bank had
taken a serious view of the “large divergence” between what
GTB had provided for against bad loansin its’ 01-02 balance-
sheet and the provisioning requirement assessed bya special
auditor appointed by RBI. The private bank had showed gross
NPAs of Rs 430.cras on March 31, 02. However, according to
RBI’'s annual inspection report and the separate audit by the
other firm appointed by RBI , The NPAs were found to be in
excessof Rs. 1,000 crore. [ |

Spitzer blasts ‘corrupt’ insurers

Shares in Marsh & McLennan and big insurers fell
dramatically yes-terday after Eliot Spitzer, the New York
attorney-general, accused theinsuranceindustry of widespread
corruption and anti-competitive practices.

Mr Spitzer said that companies were rigging business,
stifling competition and cheating cus-tomers as he brought a
lawsuit against Marsh, the world's big-gest insurance broker,
and named four other companies -ACE, AlG, The Hartford,
and Munich American Risk Partners - as participants in the
lawsuit.

The suit claimed that Marsh had duped “unsuspecting
clients’ by steering themto insurerswith whichit had “lucrative
pay-off agreements’ since at least the late 1990s.

Shares in Marsh & McLennan, Marsh’s parent company,
which also owns Mercer Management consulting and Putnam,
the Bos-ton mutual fund firm, lost more than a quarter of their
value on news of the investigation.

Sharesin the group, which isheaded by Jeff Greenberg, fell
by almost 25 per cent to close at $34.85. Meanwhile, sharesin
AIG, theworld'slargest insurer by market capitalisation, which
isled by hisfather Hank Green-berg, dropped by about 11 per
cent to close at $60.

Shares in the two other top insurance brokers also fell
sharply. Aon shares fell 16 per cent to close at $23.18 while
Wil-lisfell 7 per cent to close at $34.48. “ Theinsuranceindustry
needs to take along, hard look at itself . . .thereis simply no
responsible argument for a sys-tem that rigs bids, stifles
compe-tition and cheats customers,” Mr Spitzer said. “Where
is the ethical compass of this industry?’

Earlier this year Aon and Willis received subpoenas from
Mr Spitzer’s office demanding information about payments
they regularly receive from insurers for bringing in business.

Mr Spitzer’scomplaint, whichwasfiledin New York state's
supreme court, accused Marsh of designing aplan under which
selected insurers paid more than $lbn (E560m)in separate
commissions in exchange for more business and protection
from competitors. Last year, such payments accounted for about
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$800m, or more than one-third of earnings at Marsh, which
reported $1.5bn in net income.

According to Mr Spitzer's office, Marsh often asked
insurers for falsified quotes for insurance contracts to deceive
customers into thinking competition had taken place. The
group also promised to protect favoured insurers from
competition. In email messages, senior Marsh executives openly
discussed the need to place its business with insurers that
“have superior financials, broad coverage and pay us the
most”.

Marsh & McLennan said it had not been made aware of the
law-suit until yesterday. “We are committed to getting all
the facts, determining any incidence of improper behaviour,
and dealing with any wrongdoing,” the firm said. Two
executives from AlG have already pleaded guilty to one count
each of fraud. Hartford Financial sharesfell 4 per cent to $58.52,
while sharesin Acefell 9.5 per cent to $36.47. [ ]

UK business lobby loses fight tor climbdown over
audit committee reforms

UK companies have failed to persuade Frits Bolkestein,
the European Union’'s internal market commissioner, to back
down over plansfor the reform of audit committees.

Business leaders had argued Brussels' plans would
overturn long-established principles of self regulation in
corporate governance.

Butinaninterview withthe Financia Times, Mr Bolkestein
said the days of self-regulated audit committees in the
board-room were numbered, after dam-aging accounting
scandals at Parmalat, the Italian dairy company, and Ahold,
the Dutch retailer.

The Commission has proposed EU-widelegislation obliging
listed companies to have independent directors on their audit
committees, which, Mr Bolkestein acknowledged, conflicted
with voluntary national codes of con-duct, such as the UK’s
Combined Code.

British corporate governance activists, as well as their
counter-parts in continental Europe, have urged the
Commission to reconsider, saying the legislation would wreck
established principles of self-regulation.

Mr Bolkestein was unsympathetic. “We think the days are
passed unfortunately for self-regulation in this area ... the
dangers involved are simply too great. We cannot afford to
have other cases like Parmalat and Ahold,” he said.

His comments suggest a bitter row is brewing, as the
proposals are debated by national governments and the
European Parliament. Ministers aim to reach agreement by
November. The Confederation of British Industry hopes a
compromise can bereached. The CBI hassaid legidation would

conflict with the Combined Code, which iswidely admired as
setting a high standard of corporate governance.

UK corporate governance activists said Mr Bolkestein's
blue-print reforms threatened the principle o\ “comply and
explain”, which givescorporationsflexibility tofollow anationa
code of conduct or explain to shareholders why they have
deviated from its recommendations.

“This means comply and explainisthrown out of the
window. That's areally big problem because it drives a coach
and horses through corporate governance across the European
Union. You have no flexibility, you can't make exceptions,”
said Peter Montagnon, head of investment affairs at the
Association of British Insurers.

Rod Armitage, head of company affairs at the CBI, said so
far it was unclear what the blue-print meant by independent
auditors. That would have to be clarified in law, whereas
currently shareholders could make up their own minds on the
independence of long-serving non-executives.

Mr Armitage said the voluntary nature of corporate
governance had made it easier to adapt boardroom practices
over the past few yearsto changesin the business environment.
The audit committee used to focus mainly on reviewing
accounts, but now has a broader remit.

“If our corporate governance was based on legislative
prescription you would not have had all the improvements
we've had over the last few years,” he said. [ ]

Knock-down Yukos sale planned

The Russian government last night appeared poised to
sell the main asset of Yukos, the country’s embattled oil
company, for as little as $4bn (£2.2bn) - a fraction of its fair
value - in amove analysts branded “daylight robbery” and “a
worst-case scenario”.

In what seemed to be a government leak, Russian news
agency Interfax said the government would auction 76.8 per
cent of Yuganskneftegas - which had been valued by
investment bank Dresdner Kleinwort Wasserstein at $14.7bn-
$17.3bn - for just over $4bn. The stake represents 100 per cent
of the voting shares in Yuganskneftegas.

One state official closeto the situation warned that nothing
had been finalised but confirmed that this was one of the
options put forward by the justice minis-try, which had seized
Yugan-skneftegasin lieu of Yukos's back taxes.

A senior government official quoted by Interfax said an
affiliate of Gazprom, the state gas monopoly that recently
announced amerger with the state-owned Rosneft oil company,
could bid for the asset. A sale at that price to a state monopoly
would devastate the Russian market, demonstrate dis-regard
for therights of minority shareholders and in effect put an end
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to Yukos's being one of Russia's largest oil producers. “This
isreally the worst-case scenario.

Itisasadjoke,” said Al Breach, chief strategist at Brunswick
UBS, a Moscow-based brokerage. The plan to sell
Yugansknefte-gas - a wholly owned subsidiary of Yukos that
produces 60 per cent of its oil - brings to a head a year-long
offensive against the company and Mikhail Khodor-kovsky,
its mgjor shareholder, who is charged with tax evasion and
fraud. Bruce Misamore, Yukos's chief financial officer, called
the plan “a grossly deficient value of assets’.

In spite of yesterday’s leak, it is believed that Russian
Federal Property Fund, which must administer the sale, has
not yet definitively set the price or the size of the stake.

Some observers suggested the leak was designed to test
public opinion and “shoot down” the auction at the knock-
down prices. It comes at atime when Vladimir Putin, Russia's
president who is believed to have given a go-ahead for the
attack on Yukos, ison an official visit to China. Thisgiveshim
an opportunity either to distance himself from asale or to come
to the rescue of investors. Earlier this week the justice ministry
said it would sell Yuganskneftegasto cover Yukos' stax arrears,
whichit estimated at $3.73bn.

However, Yukos's total tax bill now exceeds $8.5bn. The
disclosures came after the close of the Russian stock market. m

Retail fees at risk from US row

A USrow about commission paymentsto insurance brokers
looked set to spill into the UK financial advice mar-ket as
consumer and indus-try experts said it could sound the death
knell for retail commission payments.

Ed Mayo, the chief execu-tive of the National Con-sumer
Council, said attacks by Eliot Spitzer, the New York State
attorney general, on commission payments accepted by Marsh,
the insurance broker, highlighted the perverse incentives of
the system.

“The commission structure always encourages agents to
push a certain approach . . . the distortions of commissions
have encouraged consumers to buy investments when they
would have been better off repaying debt,” he said.

Mr Mayo's warning that the days of commission were
numbered is striking because commission accounts for the
vast mgjority of payments for independent financial advice.

Commissions are a key way for life assurers and fund
management groups to distribute products.

Mr Mayo said: “In the long term, the writing is on the wall
for a system that relied on commission. There will be a push
from the industry being wary of mis selling caused by
commission.” The Financial Services Authority will encourage
a move away from commissions, said Mr Mayo. “The

regulators will be in favour of moving beyond commissions
wherever that's acceptable to consumers,” he said.

The FSA hassaid that from next May it will requirefinancia
advisersto reveal commissionsto clients, along with industry
average commissions for recommended products.

Philip Warland, aformer director-general of the Association
of Unit Trusts and Investment Funds, predicted a move away
from commissions to fees. He said: “The financia services
industry cannot cope with another bout of mis-selling anditis
afraid of the British equivalent of Spitzer. I’d be surprised if
there wasn't a gradual move to fees.”

Regulatory pressure would add to the heat on companies
that favour commissions, said Mr Warland. Under FSA's
“treating customers fairly” programme, the regulator wants
financial servicescompaniesand IFAsnot just to sell products,
but also to maintain ongoing relationships with consumers.

Product sales an be paid for by commissions but ongoing
relationships lend themselves more to fees.

Other observers argue consumers do not want to pay fees
to financial advisers — the aternative to commissions. Critics
say commission payments gave financial advisers incentives
to sell inappropriate products. [ ]

Sarbanes-Oxley under attack

European business leaders yesterday lined up to attack
the Sarbanes-Oxley act, with one company chief revealing that
the. legislation had forced hisbusinessto abandon aUSlisting.

They said the act, introduced after the recent spate of
financial and accounting scandals in the US and sharply
tightened corporate governancerules, went too far and imposed
too many costs and burdens on businesses. Their complaints
came asthe European Union sought to bolster its own defences
further against board-room malfeasance, with the launch of
the corporate governanceforurri at aconferencein The Hague.

The forum will bring together 15 experts and advise the
European Commission and member states on corporate
governance reform in the EU. The move follows a string of
proposals by the Commission to fight corporate malfeasance,
though few go as far as Sarbanes-Oxley.

Gert-Jan Kramer, chairman of Fugro, a Netherlands-based
engineering consultancy, told the conference that Sarbanes-
Oxley had “killed off” any hopes the company had of seeking
aUSlisting.

The Euronext-listed company has a turnover of <lbn
($2.2bn), a third of which is generated in the US, and boasts
USboard members. However, Mr Kramer said: “Wewould seek
tolistinthe USif it were not for Sarbanes-Oxley.

The needs of entrepreneurs are not best served by the act.
It would be suicidal to list there.”
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Sarbanes-Oxley was also criticised by Bernd Stecher,
corporate vice-president of Siemens, whichislistedin Germany
and the US. Mr Stecher told the European Corporate
Governance Conference the strictures of the act presented a
“huge problem” for companies.

Alastair Ross-Goobey, a senior adviser to Morgan Stanley
and chairman of the International Corporate Governance
Network, said the dislike of the act offered Europe a “great
opportunity” td become a haven for global public offerings.
“The act isadetriment to listing in the US.”

Some businesses have in the past also raised concerns
over the launch of the EU forum, fearing that the 15-strong
body could play a role in creating an EU-wide corporate
governance code that would push aside long-established
national rules.

Frits Bolkestein, the EU internal market commissioner,
insisted, however, that the group would not play any role in
actual legislation, or in advising on legidlation.

Several members of the forum, who were at yesterday’'s
launch, expressed a similarly cautious outlook. Members of
the group include Bertrand Collomb, chairman of Lafarge;
Gehard Cromme, chairman of ThyssenKrupp; Mr Ross-
Goobey; Peter Montagnon of the Association of British
Insurers; and Jaap Winter of the University of Amsterdam. m

Watchdog set to take over from self regulation

Eliot Spitzer’'s attacks on insurance industry come as the
UK branch of the business is bracing itself for the second
major overhaul of industry regulation in little more than four
years.

Early next year the Financial Services Authority, the main
financial watchdog, will take over responsibility for regulating
UK insurers. It will replace the General Insurance Standards
Council, abody set up in 2000 in what proved to be a short-
lived attempt by the insurance industry to regulate itself.

The uncertainty about regulation raises questions about
oversight of the UK industry at a time when Mr Spitzer's
allegations have called into question business practices that
have become widespread among insurance brokers.

In particular, Mr Spitzer has highlighted the practice of
charging “contingent commissions”, in which an insurer pays
a broker for pushing underwriting business its way.

The FSA saysit is“monitoring the situation” in the US but
will not take any further action as it does not take on
responsibility for regulating insur-ance until January 15 next
year.

A representative said that even after the FSA takes on
responsibility for insurance, it would not be able to investigate
alleged misconduct that took place before the January 15

handover. “Our rule book will not apply retrospectively,” he
said.

The CISC said it examined some concerns about prevailing
practices in the industry earlier this year but had decided to
maintain awatching brief.

lan Nash, the GISC's general counsel, said the group acted
“in response to concerns that were expressed” by one of its
members. However, he added it would be difficult to begin
a new investigation given that the FSA was due to take over
responsibility for regulation in less than three months' time.

The demise of the GISC represents the end of one of the
last remaining self-regul atory bodiesregulating the UK financial
services business.

It has a staff of just 30 and its 16-strong board is drawn
almost entirely from long-serving insurance industry
executives.

According to the GISC's website, Anthony Rowland
Jackson, its chairman, has been in the insurance brok-ing
business for more than 40 years and is also a member of the
regulatory board of Lloyd's.

Chris Woodburn, its chief executive, is a former chief
executive of the Securities and Futures Authority, one of the
FSA's predecessor bodies. Despite the GISC's lack of action
there are signs that the practice of contingent commissions
have raised concerns in the past.

In 2002 Sir Howard Davies, then the FSA's chairman,
warned about “dishonesty” by intermediariesin the wholesale
insurance market.

These could involve “. . . accepting corrupt inducements
of one kind or another, for the benefit of either the firm or the
individual broker.

“In addition it has been aleged, albeit never proved, that
some of the spirals that have been created were driven by
brokers seeking additional commissions by continually
recycling the same business,” Sir Howard said.

However, industry analysts point out that there are
important differences between the UK and US markets,
particularly due to the existence of the Lloyd's market, which
ensures there is more competition to the largest insurance
brokers such as Marsh and Aon. An increase heavy-handed
regulation could also prompt so insurers to shift their business
to other centres such as Bermuda.

The payment of commissions by underwriters is also a
complex subject.

“Clearly itiswrong to rig the market in anything, but
there is a finer line between what is excessive and what is
stifling competition,” said Geoff Miller, an analyst at Bridgewell
Securities. “One man's commission will always be another
man’ skickback.” ]
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